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Clark D. Cunningham 
The Lawyer as Translator, Representation as Text: 

Towards an Ethnography of Legal Discourse
77 Cornell Law Review 1298-1387 (1992)
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A theory of knowledge
(with apologies to Ernst Cassirer, 
Philosophy of Symbolic Forms)

Mental activity
 Sensation (impulses from optic nerves)
 Experience (visual perception)
 Knowledge (concept – name)
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Naming
 Reduces the particularity of experience
 To reveal inherent factors of form and 

relation
 And then formalizes and stabilizes
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My Initial Naming
 Not actually a disorderly conduct case
 Improper “Terry-stop”
 That had escalated into a “pretext arrest”
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Terry-stop
 4th amendment to US Constitution

– “The right of the people to be secure in their persons 
… against unreasonable searches and seizures, shall 
not be violated”

 Terry v Ohio (U.S. 1968)
– Police office “stop and frisk” is a
 [brief] seizure of the person and
 [limited] search of the person

– Can only be done if officer “reasonably  concludes … 
that criminal activity may be afoot and that the 
person may be armed and presently dangerous”
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Terry-stop
 Can only be done if officer “reasonably  

concludes … that the person may be armed and 
presently dangerous”

 “[I]n determining whether the officer acted 
reasonably … due weight must be given, 
– not to his inchoate and unparticularized 

suspicion or ‘hunch,’ 
– but to the specific reasonable inferences 

which he is entitled to draw from the facts in 
light of his experience.” 
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Pretext Arrest
 United States v Robinson (1973)
 If a police officer arrests a person
 The officer can do a complete body search 

without any basis to believe the person is 
armed

 Robinson decision created risk that police 
would arrest for a minor offense as a 
pretext for searching the person
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John B. Collins 
14B District Court
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Judge’s Naming: 
“attitude arrest”
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“author of his own problems”
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“attitude” in relation to …
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“respectable”
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“relief”
What a litigant seeks by filing a court case
 After the hearing we found out that before 

we represented him
 Prosecutor had offered to dismiss the case 

if he paid court costs.
 Johnson refused
 So what did our client want?
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“dignity”
 “I would like to have my reputation 

restored, and my dignity.”
 Car was towed
 Held at police station for hours
 Late for work the next day
 People knew “he had gotten into some 

kind of trouble”
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“honor”
 “It’s my honor, my name.”
 “I feel violated.”
 “They tarnished my name.”
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Cross examination as “relief”
 “translate” gas station encounter into what 

jury sees in the courtroom
 “translate” relief into restoration of dignity 

and honor
 “restore my name” as a “respectable 

person” who deserves respect
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“patronizing, patronizing!”
To his student lawyers:
 “I have big thing about respect.”
 “Sometimes it was as if you were talking 

to a child, trying to make me understand 
as if I had no common sense.”

 “The way you guys talk to me and 
approach me – it’s a little like the way 
Trooper Kiser approached me.”
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patronizing
 Then speaking directly to me
 “You’re the kind of person who usually 

does the most harm.”
 “You have a guardian mentality, assume 

you know the answers.”
 “Oversensitivity. Patronizing.”
 “All the powers is vested in you.”
 “I think you may go too far, assuming you 

would know the answer.”
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A totally different story?
 Johnson, after court:
 “I’m not trying to put my story against 

their story.”
 “They’re trying to paint a picture and I’m 

trying to destroy it.”
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Going back to video of initial client meeting
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“I proceeded to the gas station on 
Hewitt and Washtenaw”

 Cl: “There was a flashing red light, I 
turned the car because I couldn’t slow 
down and shift. Turned the car off.

 St: “So, did you come to a complete 
stop?”

 Cl: “Came to a complete stop.”
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So why did police follow him to gas station?

 Driving a sports car (1977 Triumph)
 4:30 am
 Johnson wearing jogging clothes
 In an affluent area (near a country club)
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Reasonable Suspicion, 
St. Louis Post-Dispatch (1991)

 “Spend an evening on patrol with officers 
Burgess, Frank or Winter and watch them 
stop one car after another.”

 “They are especially interested in cars with 
two or more young black males … which 
they say can be a telltale sign of a drug 
car.”
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Reasonable Suspicion, 
St. Louis Post-Dispatch (1991)

 “A curious things happens when some cars 
are stopped.”

 “Without being asked, some of the male 
occupants get out, unhitch their belt 
buckles and place their hands on the roof 
of the car

 -- a frisk procedure they’ve obviously been 
through before.”
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The last word – from Dujon Johnson
 “If my name is not used, I would be non-

person again.”
 “I want to be identified.”
 “This anonymity has to end somewhere; I 

was anonymous in the courtroom.”
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Johnson on the phone
 I didn’t want to interject the issue of racial 

basis because I didn’t want to cloud the 
legal issues.

 I felt that I had enough rights in the legal 
realm to go on; there was a sound legal 
basis for what I did.

 That which has not been said, hasn’t been 
said; that would indicate I didn’t want to 
say it.
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Clark D. Cunningham & Bonnie S. McElhinny
Taking It to the Streets: 

Putting Discourse Analysis to the Service 
of a Public Defender's Office

2 Clinical Law Review 285-314 (1995)
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Evaluating Effective Lawyer-Client Communication: 
an International Project Moving From Research to Reform

 Worldwide Advocacy Conference, Inns of Court School of Law, 
London, England (July 1998) (plenary address)

 The Conference on The Delivery of Legal Services to Low-Income 
Persons: Professional and Ethical Issues sponsored by the American 
Bar Association, Open Society Institute, and The Legal Services 
Corporation (Fordham Law School, New York City December 1998) 

 Annual Meeting of the International Client Counseling Competition 
Board (March 1999)

 Midwest Clinical Teachers Association (October 1999)
 Inaugural Conference of the Global Alliance for Justice Education 

(December 1999) 
 New York University Law School (September 2000). 
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Clark D. Cunningham 
Evaluating Effective Lawyer-Client Communication: 

an International Project Moving From Research to Reform
67 Fordham Law Review 1959-86 (1999)
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Clark D. Cunningham
How to Explain Confidentiality?

9 Clinical Law Review 579 -621 (2003)
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Clark D. Cunningham
"How Can We Give Up Our Child?” 

A Practice-Based Approach to Teaching Legal Ethics
42 The Law Teacher: 

The International Journal of Legal Education 312 (2008)
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Clark D. Cunningham
What Do Clients Want From Their Lawyers?

2013 Journal of Dispute Resolution 143
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13 Clinical Law Review 1 (2006)
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Dujon Johnson, 
years later
 Law degree from the University of Iowa (2004)
 MA in Chinese Studies, Univ of Michigan (2007)
 PhD, National Sun Yat-sen University, Taiwan (2012)
 LLM, Washington Univ. in St. Louis (2016)
 Assistant Professor, Department of History, North Greenville Univ, S. 

Carolina (2016)
 Peace Corps Response in Ukraine (2018-2019)
 “Detroit man says he’s going to Ukraine: I’m actually going to fight,” 

Detroit Free Press (2022)
 “Detroiter fights for Ukraine through education,” Detroit TV4 (2023)
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https://www.freep.com/story/news/local/michigan/detroit/2022/03/08/detroit-ukraine-fight-m-dujon-johnson/9381984002/
https://www.clickondetroit.com/news/local/2023/10/26/detroiter-fights-for-ukraine-through-education/
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