Ethnography
of Legal Discourse

Professor Clark D. Cunningham
W. Lee Burge Chair in Law & Ethics
Director, National Institute for Teaching Ethics & Professionalism
Georgia State University College of Law
Atlanta, Georgia U.S.A.

cdcunningham@gsu.edu
www.clarkcunningham.org



mailto:cdcunningham@gsu.edu
http://www.clarkcunningham.org/

Clark D. Cunningham
The Lawyer as Translator, Representation as Text:
Towards an Ethnography of Legal Discourse
/7 Cornell Law Review 1298-1387 (1992)

May 8, 2025 Lecture: International University College of Turin



A theory of knowledge

(with apologies to Ernst Cassirer,
Philosophy of Symbolic Forms)

Mental activity

m Sensation (impulses from optic nerves)
m Experience (visual perception)

m Knowledge (concept — nhame)

May 8, 2025 Lecture: International University College of Turin
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Naming

m Reduces the particularity of experience

m To reveal inherent factors of form and
relation

m And then formalizes and stabilizes

May 8, 2025 Lecture: International University College of Turin
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o 8rus. & Co. Kalamazoo, Mt 497~

onraved, SCAQ \, Original Complaint - Court 2nd Complaint copy - Prosecutor
’ N =" Warrant - Court

| 3rd Complaint copy Defendant
| |

STATE OF MICHIGAN
CASE NO.,
4B yupbiciaL pisTRICT COMPLAINT
JUDICIAL CIRCUIT MISDEMEANOR
District Court OR!: Court address RS ﬁ;;;m&m;;\

M- 22N o e
THE PEOPLE OF
O The State of Michigan

Victim ar enmplaimany

Compinmna win-Daniel Kompoltowicz

o —_— | information & belief _
Co-defendant(s) Date: On or ahout
o e ——n 9-5-88

“City/Twp./Village T T County in Mhichigan Defendant CTN ) Detentint S0 | Dbt DO

Hewitt at Washtenaw, Ypsilanti Twp. WashtenaJ | 4-25-59
Poli(:‘é agency report n:;' Eﬁ;@ T ) : E;i,ﬁ.m; n‘nr‘\‘nln

4901‘—88 DISTURBING THE P_EACE 90 days and/or $100
Witnesses

STATE GF MICHIGAN, COUNTY OF ___ WASHTERAR =

The complaining witness says that on the date and at the location described, the defendant cantim A RATS

did make or excite a disturbance in a business place, located at Hewitt at Washtenaw;
contrary to MCL 750.170; MSA 28.367; [750.170]

' .
' H
o
' 7
o Lo
AT
S
’ 2
'
.
1y el
P 1
(%] i
oy

The complaining witness asks that defendant be apprehended and dealt with according to law.

- - ~{Peace Officers only} - I declare under penalties of perjury th e sta’iéiﬁents'yvé are true to’the best 5t my "~ -
information, knowledge and belief. 4 s

&7 C S~
Warrant authorized on by: Complaining witness s{gnalure . . ¥
DAt Subscribed and sworn to before meron D\O_ e -des w40 BT S
ate
May 8/ 2025 Prosecuting Official @mk C ) (J_@_,'L(' ( /?

Distsier-dudge/Court Clerk/Disteist-BonrMagisteata signature
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|

STavomplaint copy  Delenrdant

|

STATE OF MICHIGAN
JUDICIAL DISTRICT
JUDICIAL CIRCUIT

COMPLAINT
MISDEMEANOR

District Court ORI
Mi- E—

THE PEOPLE OF
O The State of Michigan

Court address

O

Co-defendant(s)

CltV/TWD /anl \qf‘ i

County in Michigan

Deh'n(hnl \"TN

Hewitt at washtenaw, Yps11ant1 Twp. Washtena

Police agency report no. [ Charqe

4901-88

Witnesses

STATE GF MICHIGAN, COUNTY OF ___ WASHTENAR —

DISTURBING THE PEACE

- — s .

]

CASE NO,

Victm ar enmplainam

Deteathng SIND

Maximuinm ponalty

90 days and/or $100

- —— e

& mn 1ielephone nn

Cmnl-;lmunﬂwmu Dame’l KOlnp01t0W1CZ 0
information & belief

Date: On or 1|mul

9-5.88

i'l"l'llll.ll” T)(lﬁ

4-25-59

The complaining witness says that on the date and at the location desct ibed, the defendant, contrany 1o I,

did make or excite a disturbance in a
contrary to MCL 750.170; MSA 28.367; [750.170]

May 8, 2025

business ptace,
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located at Hewitt at Washtenaw:
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TCADTE CRay R L e=me)

cehivan Damartment of
rmCe Police

:IGINAL INCIDENT
.PORT Frace 1

DRIGIJAL [6,TE

|INGTLENT Mo,

SEP 05, 1988 [ 026 - '.-88
-'I':LMG racUIveo .'ll“':'.'l..(! ClAaos
| 15300

wWoRrRK UNIT

MSP YPSILANTI #26

COUNTY

WASHTENAW kS

IOMM™LAINAMNT i TELEFHONE NO.

TPR.&" . " /% # : (313) 482-1211
DPORESS: STREET AND NO. CITY |I®TATE Sxme
ISP #26 YPSILANTI |MI |48187
NCIDUNT OTATUN

(5] CLOSED

ATUME OF INCIDKENT
& y %[

:153255CDEQIDIEE§I¢3(::E=IZEQESC?PJ,/EDLJLJES:

VENUE:

Primary incident occcurred at: Intersection

- Ave. Vehicle NP

Hewitt cressing Washtznaw A

of Hewitt and Washtenaw

Ve,

Secondary venue occurred at: TOTAL GAS STA. locatad on the NW cornsr

of intersection

DATE/TIME:

described in primary venue.

Incident occurred on 09/05/88 at: 04:20 A.M. (Monday).

VEHICLE INVOLVED:

L977 Triumph 2Dr Convertable, Blue in color

“j Disposition_of veh;cle:

INFORMATION:

U/S while en patrel were EB on Washtenaw Av
Said intersection was contrelled by a traff
was observed flashing Yellow for EB and WB

Signal was further observed, Flashing RED f

Hewitt Rd.

Vehicle listed abave was observed to be tra
-'and at ‘an estimated speed of 35 MPH. Vaohicl
- the flashing RED signal.

Vehicle was then pursued by U/S and .a subse

5

bearing 89/MI - VRJ.

Towed from scene to Y¥Ypsi Towing. No Hold.

€ approaching Hewitt Rd.
ic signal, traffie signal
Washtenaw Ave traffic.

or traffic NB and &B on

velling NB on Heuwitt Rd,
e did NOT stop or slow for

quent traffic step ensued.

- u/s dbSeryéd driver of vehicle to look ovar at patrol unit, now abeut
- to make a NB turn onto Hewitt and behind targ=t vehicle. '
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Upon making contact with the Driver U/S was met with irate
actions, with Driver stating that this wasn't necessary. U/S
advised the Driver that running a RED light was a necessary stop.
Tpr. King making contact with Driver requested subject to produce
his MICH Drivers license, Registration and Proof of Insurance for
the motor vehicle.

Driver's attention was then directed away from U/S and to Tpr.
Moss who was utilizing his hand held flash light to look into the
driver's side of the vehicle. Driver was observed to make
statements directed towards Tpr. Moss indicating to the effect,
"What are you doing looking in my car"? Further, Driver stated
U/S have no right looking inside his vehicle and that he knew the
law well enough to know "WE" need a search warrant to look into
his vehicle.

Tpr. King at this time again asked Driver to produce his License
at which time Driver again asked what he was being "Harassed"
for. U/S explained that they observed him run the RED light and
that this was the reason for being stopped, and U/S did not feel
they were conducting themselves in any offensive manner. Driver
then began indicating that he did NOT run the RED light, that he
came to a complete stop and that U/S were making this up for a
reason to Harass somebody.

Driver continued with verbal accusations of U/S being the "Strong
Armed Vigilantes" and "Taking things out of the Working Public".
Driver repeatedly stated: "I have no respect for YOU people",
and "You are Bigots".

When driver was asked questions pertaining to and surrounding the
events leading up to the incident at hand, would make strong,
detailed remarks indicating that the POLICE can't get away with
these kinds of things.

U/S upon continuing the normal course of action on this traffic
stop felt uneasy with the situation as the Driver was acting in a
manner such to create U/S with a concern for safety of Officers.
U/S has made many traffic stops and has not come into contact
with persons acting in this nature without attempting to hide
something or possibly having contraband or a weapon about their
person or accessible inside vehicle.

U/S requested driver to place his hands on the hood of his
vehicle and spread his feet back in the normal wall search
positionn. U/S asked the subject if he possessed any weapons,
guns, knives, etc.... Driver stated that U/S could not search him
unless he was arrested for some offense.

U/S again explained to the subject that they wished to pat him
down only to dispel the possibility of him having any weapons.
Driver continually stated that he was NOT letting U/S pat him

down. Driver was arrested for Disorderly Person. Driver was

then handcuffed and patted down with no weapons being found.

14
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DISORDERLY PERSON/DWLS :
VENUE:

Primary incident occurred at: Intersectzion of Hewitt and Washtenaw
- Ave., Vshicle MNP HKHewitt cressing Washtanaw Ave,

Secondary venue2 occurrsd at: TOTAL GAS STa.
of intersection described in pPrimary venue.

DATE/TIME:

located on the NW cornar

Incident occurred on 09/05/88 at: 04:20 A.M. (Mongday).
VEHICLE INVOLVED:

;977 Triumph 2Dr Convertable, Blue in color bearing 89/MI . VRJ.
“j Disposition:of veh;cle: Towed from scene to Ypsi Towing. No Hold.

May 8, 2025 Lecture: International University College of Turin 15



INFORMATION:

U/S while on patrcl were EB on Washtenaw Ave approaching Hewitt R4d.
Said intersection was controlled by a traffiec signal, traffic signal
was observed flashing Yellow for EB and WB Washtenaw Ave traffic,

Signal was furﬁher observed, Flashing RED for traffic NB and &B on

Vehicle listsd above was observed to be travelling NBE on Heuwitt Rd,
. and at ‘an estimated speed of 35 MPH. Vzhicle did NOT stop or slow for
: the_f;ashing RED signal.

Vahicle was then pursued by U/S and a subsequent traffic s5top ensued.
oo ’ L g o :
- U/S observed driver of vehicle to look ovar at patrol unit, now about
- to make a NB turn onto Hewitt and behind targ=t vehicle. '

May 8, 2025 Lecture: International University College of Turin
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Upon making contact with the Driver U/S was met with irate
actions, with Driver stating that this wasn't necessary. U/S
advised the Driver that running a RED light was a necessary stop.
Tpr. King making contact with Driver requested subject to produce
his MICH Drivers license, Registration and Proof of Insurance for
the motor vehicle.

Driver's attention was then directed away from U/S and to Tpr.
Moss who was utilizing his hand held flash light to look into the
driver's side of the vehicle. Driver was observed to make
statements directed towards Tpr. Moss indicating to the effect,
"What are you doing looking in my car"? Further, Driver stated
U/S have no right looking inside his vehicle and that he knew the
law well enough to know "WE" need a search warrant to look into
his vehicle.

Tpr. King at this time again asked Driver to produce his License
at which time Driver again asked what he was being "Harassed"
for. U/S explained that they observed him run the RED light and
that this was the reason for being stopped, and U/S did not feel
they were conducting themselves in any offensive manner. Driver
then began indicating that he did NOT run the RED light, that he
came to a complete stop and that U/S were making this up for a
reason to Harass somebody.

Driver continued with verbal accusations of U/S being the "Strong
Armed Vigilantes" and "Taking things out of the Working Public".
Driver repeatedly stated: "I have no respect for YOU people",
and "You are Bigots".

Lecture: International University College of Turin
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When driver was asked questions pertaining to and surrounding the
events leading up to the incident at hand, would make strong,
detailed remarks indicating that the POLICE can't get away with
these kinds of things.

U/S upon continuing the normal course of action on this traffic
stop felt uneasy with the situation as the Driver was acting in a
manner such to create U/S with a concern for safety of Officers.
U/S has made many traffic stops and has not come into contact
with persons acting in this nature without attempting to hide
something or possibly having contraband or a weapon about their
person or accessible inside vehicle.

U/S requested driver to place his hands on the hood of his
vehicle and spread his feet back in the normal wall search
position. U/S asked the subject if he possessed any weapons,
guns, knives, etc.... Driver stated that U/S could not search him
unliess he was arrested for some offense.

U/S again explained to the subject that they wished to pat him
down only to dispel the possibility of him having any weapons.
Driver continually stated that he was NOT letting U/S pat him

down. Driver was arrested for Disorderly Person. Driver was

then handcuffed and patted down with no weapons being found.

Lecture: International University College of Turin
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My Initial Naming

m Not actually a disorderly conduct case
m Improper " 7erry-stop”
m That had escalated into a “pretext arrest”

May 8, 2025 Lecture: International University College of Turin
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lerry~stop

m 4th amendment to US Constitution

— "The right of the people to be secure in their persons
... @gainst unreasonable searches and seizures, shall
not be violated”

m Terry v Ohio (U.S. 1968)
— Police office “stop and frisk” is a
= [brief] seizure of the person and
= [limited] search of the person

— Can only be done if officer “reasonably concludes ...
that criminal activity may be afoot and that the
person may be armed and presently dangerous”

May 8, 2025 Lecture: International University College of Turin 20



lerry~stop

m Can only be done if officer “reasonably
concludes ... that the person may be armed and
presently dangerous”

m "[I]n determining whether the officer acted
reasonably ... due weight must be given,

— not to his inchoate and unparticularized
suspicion or ‘hunch,

— but to the specific reasonable inferences
which he is entitled to draw from the facts in
light of his experience.”

May 8, 2025 Lecture: International University College of Turin 21



Pretext Arrest

m United States v Robinson (1973)
m If a police officer arrests a person

m The officer can do a complete body search
without any basis to believe the person is
armed

m Robinson decision created risk that police
would arrest for a minor offense as a
pretext for searching the person

May 8, 2025 Lecture: International University College of Turin 22



INFORMATION:

U/S while on patrcl were EB on Washtenaw Ave approaching Hewitt Rd.
Said intersection was controlled by a traffice signal, traffic signal
was obse:ved flashing Yellow for EB and WB Washtenaw Ave traffic.

Signal was further observed, Flashing RED for traffic NB and &B on
Hewitt Rd. :

Vehicle listad above Wwas observed to be travelling NB on Hewitt Rd,
-and at an estimated speed of %5 MPH. Vzhicle did NOT stop or slow for
- the flashing RED signal.

Vehicle was then pursued by U/S and a subsequent traffic stop ensued.
v ; i3 ™ !
- U/s observed driver of vehicle to look ovar at patrol unit, now about
- to make a NB turn onto Hewitt ‘and behind targzst vehicle. '

May 8, 2025 Lecture: International University College of Turin 23



Upon making contact with the Driver U/S was met with irate
actions, with Driver stating that this wasn't necessary. U/S
advised the Driver that running a RED light was a necessary stop.
Tpr. King making contact with Driver requested subject to produce
his MICH Drivers license, Registration and Proof of Insurance for
the motor vehicle.

Driver's attention was then directed away from U/S and to Tpr.
Moss who was utilizing his hand held flash light to look into the
driver's side of the vehicle. Driver was observed to make
statements directed towards Tpr. Moss indicating to the effect,
"What are you doing looking in my car"? Further, Driver stated
U/S have no right looking inside his vehicle and that he knew the
law well enough to know "WE" need a search warrant to look into
his vehicle.

Tpr. King at this time again asked Driver to produce his License
at which time Driver again asked what he was being "Harassed"
for. U/S explained that they observed him run the RED light and
that this was the reason for being stopped, and U/S did not feel
they were conducting themselves in any offensive manner. Driver
then began indicating that he did NOT run the RED light, that he
came to a complete stop and that U/S were making this up for a
reason to Harass somebody.

Driver continued with verbal accusations of U/S being the "Strong
Armed Vigilantes" and "Taking things ocut of the Working Public".
Driver repeatedly stated: "I have no respect for YOU people'",
and “"You are Bigots".

May 8, 2025 Lecture: International University College of Turin
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When driver was asked questions pertaining to and surrounding the
events leading up to the incident at hand, would make strong,
detailed remarks indicating that the POLICE can't get away with
these kinds of things.

U/S upon continuing the normal course of action on this traffic
stop felt uneasy with the situation as the Driver was acting in a
manner such to create U/S with a concern for safety of Officers.
U/S has made many traffic stops and has not come into contact
with persons acting in this nature without attempting to hide
something or possibly having contraband or a weapon about their
person or accessible inside vehicle.

U/S requested driver to place his hands on the hood of his
vehicle and spread his feet back in the normal wall search
positionn. U/S asked the subject if he possessed any weapons,
guns, knives, etc.... Driver stated that U/S could not search him
unless he was arrested for some offense.

U/S again explained to the subject that they wished to pat him
down only to dispel the possibility of him having any weapons.
Driver continually stated that he was NOT letting U/S pat him

down. Driver was arrested for Disorderly Person. Driver was

then handcuffed and patted down with no weapons being found.

May 8, 2025 Lecture: International University College of Turin 25
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John B. Collins
14B District Court

Home | Government | Departments | Community | HowDolI | Contact

YPSILANTI S S B S B B
TOWNSHIP i

WHERE YOUR : : o e
FUTURE GROWS /.

K ‘.‘ - o= .. e e r i
o Q How can we help you? e

—

Home > Government > 14B District Court
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At the point and time which you got out of the car and saw
the defendant walking up to the station, he didn't appear to
be acting in a way that would indicate that he was armed and
dangerous, did he?
At that point there was no way of telling, he had clothes on
it was winter time, he could have been armed, he could have
been dangerous. Any time you make a traffic stop, it could
be an armed and dangerous person behind the wheel, or a
passenger in the vehicle.
But there was nothing that he specifically did that
indicated that he was carrying a weapon? At that point.
Like I said, stated everytime we pull over somebody we treat
it as if they were armed and dangerous.
So, at that point and time, you didn't really have any
reason to believe there was any criminal activity afoot, did
you?
Besides running the red light, no.

* ok  *
The reason Trooper King patted him down is that, for his
safety along with mine. Any time somebody exits the car
that we believe, we don't know ok, we do a pat down, it's
not a search, it's a pat down for any sense of weapons.
I understand.
And he, defendant ah, argued about that our pat down, was
illegal and said you are not patting me down, that brings up
our intensity level a little bit higher, more cause for

alarm, so Trooper King patted him down for offensive

Lecture: International University College of Turin
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weapons.
So, the reason, the main reason for the pat down was then
because he had refused to submit voluntarily?

Basically the pat down was done for the officer's safety,
the troopers safety, myself and Trooper King.

If the defendant had not refused to voluntarily submit to a
pat down search, he would have not been arrested for a
disorderly person at that time, isn't that true?

I can't ah, I can't say one way or another.

Because you did not make the arrest?

You're asking me a hypothetical and I can't answer what
would have been, I can only answer the facts of the case.
Was defendant's refusal to submit to the pat down search,
one of the reasons he was arrested for being a disorderly
person.

Yes.

At that point, what other things had he done, to be a
disorderly person, other than refuse to submit to the pat
down search?

By saying that the only reason that we stopped him was
because he was black, that we couldn't do things that we did
as far as myself flashing the flashlight in through the
windows to check for any contraband in the vehicle, Trooper
King stopping him in the first place, because he knew his
rights, his hollering at the, ah myself and Trooper King for
things that he knew we were doing illegally, all led up to

that, acting disorderly.

Lecture: International University College of Turin
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Judge’s Naming:
“attitude arrest”

THE COURT: Well, there's no doubt in my mind, this is definitely
an attitude arrest and had the person not exhibited the attitude
that he exhibited that he never would have been arrested, I think
that's pretty obvious, and I don't think there's anything wrong
with that. I think that officers out on the street are human
subject to the same human responses that other people have, and
that they react as humans react.

I don't have any problems at all with the traffic stop, this

is a valid traffic stop. ...

Lecture: International University College of Turin 32



Then the officer asked him, and again in the Terry case,

they say once a valid stop was made the officer may engage in a
protective search if there's reasdn to believe the stopped
individual is armed and presently dangerous, on this particular
case they didn't have any reason to believe that the person was
armed and presently dangerous. I have said on numerous occasions
and I think I'll continue to say until some Court tells me that
I'm dead wrong, that the first duty a police officer has in this
society is to survive and I don't think that I'm ever going to
find that the police officer is acting unreasonably when he stops
an individual for a valid stop and does a brief pat down to

protect‘both himself and his partner.

May 8, 2025 Lecture: International University College of Turin
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In this particular case there seems to be a request for pat
down which was denied. Now at that point and time, had the
individual agreed to the pat down and it turr=2 out that he did
not have any weapon, then obviously that would have been the end
of it and the police would have just exercised their discretion
and moved on. On this particular case the individual case the
individual says no, I'm not going to let you pat me down. At
that point and time I think the officers exercised their
discretion and said look, we didn't have to arrest this guy for
disorderly conduct for running his mouth in the manner that he
did, but if he's gonna act like this then we're gonna exercise
that discretion and arrest him. Once they put him under arrest
they have a right to do a pat down search, which they did. I

think it's definitely an attitude ticket, no question about it.

May 8, 2025 Lecture: International University College of Turin
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EL:

He whipped around and pulled in off of Hewett. In other.
words, he pulled in as if he was blocking my car. And, um, T
didn't do anything about it, as-.far as I was concerned. And’
the guy said "Hey Yo." That kind of ticks me off. I saw a
police officer getting out, putting on black gloves, and he
says "Hey yo, you." And I said you're not talking to me, are
you? "Yeah, I am talking to you." I asked him what he
stopped me for. Well, he walked to me ---

sT: How far from the car were you when he called you?

CL: Four meters from the car. He pulled in front of the car,
blocking it after I got out. And he was the first one out
of the car because I really didn't realize they were there
until he said "Hey yo". By that time he was right in front
of my car and I was walking away. And I said, "You are not
talking to me, are you?" And he said, "Yeah, you, yo." And
he. was putting gloves, his old black gloves on -- macho kind
of thing. And ---

ST: Were they white?

CL: Yeah.

ST: Both of them?

May 8, 2025 Lecture: International University College of Turin
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CL: Yes. I said, "Is there a problem here?" He sa®d, "Yeah -
come here." And as he was talking the other officer had a
flash light and was looking into my car.

ST: So that one guy was talking to you and the other guy was
flashing a light into your car? Were you, were the windows
in your car rolled up?

CL: Everything was rolled up. I told him, "You don't have
permission to lock in my car nor can you look without my
consent." I wasn't sure but that's what I told them -- I'm
not sure if that's the law. "But if you want to look, that's
OK. I have nothing to hide."

I said, "What did I do wrong?" He said, "What's your
name?" I said, "What did I do wrong?" He said, "What's
your name?"

So they said, "Do you have your license?" "I don't have a

license on me, it is in the car." So I went inside the car.
And I said "I want to know why you stopped me."

May 8, 2025 Lecture: International University College of Turin 36



So I had my wallet with my running bag with the gear. I
moved all the bagels and reached out my wallet.

He said, "You stand over here.'" I said, "What's the
problem? And he said, "You stand over here." He said, "Are
you going to be a tough guy?." I said, "I want to know why
you stopped me. You just can't arbitrarily stop me for no
reason."

So then the guy takes out his cuffs. I asked him, '"What are
you doing?" I said "You are arresting me?" But he didn't
say a thing.

ST: He didn't answer you !?

CL: No. No. I told him, "Now unless I'm mistaken and unless
I'm misinterpreting the Supreme Court opinion, if you are
putting cuffs on me, and you are detaining me, I am
certainly under arrest. And if you are arresting me, then
read me my rights and then I want to know why you are
arresting me."

He put the cuffs on me, told me to turn around, and I said,

"I want to know why you are arresting me." He sort of
turned me around and pushed my head forward.

May 8, 2025 Lecture: International University College of Turin 37



CL:

sT:

CL:

May 8, 2025

Part of the conversation when my face was on the.hood was
essentially that I let nhim know I did not appreciate him

addressing me -~

In what type of language did he use?

In the type of language he used. He didn't use profanity.
He just [inaudible]. I +old him that I was a tax-payer. If
this was a suburbanite, you wouldn't approach him with "Hey,
yo." My wife and I worked hard to go to school to be
respectable, and I didn't appreciate you treating me like I
was a sixteen-year old kid, which obviously I am not.

He claims that, he claims then that "I treat everybody like

that." "Well I don't think you do, personally." And that
was really the end of the story. :
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[
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“author of his own problems”
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“attitude” in relation to ...
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EL:

He whipped around and pulled in off of Hewett. In other.
words, he pulled in as if he was blocking my car. And, um, T
didn't do anything about it, as-.far as I was concerned. And’
the guy said "Hey Yo." That kind of ticks me off. I saw a
police officer getting out, putting on black gloves, and he
says "Hey yo, you." And I said you're not talking to me, are
you? "Yeah, I am talking to you." I asked him what he
stopped me for. Well, he walked to me ---

sT: How far from the car were you when he called you?

CL: Four meters from the car. He pulled in front of the car,
blocking it after I got out. And he was the first one out
of the car because I really didn't realize they were there
until he said "Hey yo". By that time he was right in front
of my car and I was walking away. And I said, "You are not
talking to me, are you?" And he said, "Yeah, you, yo." And
he. was putting gloves, his old black gloves on -- macho kind
of thing. And ---

ST: Were they white?

CL: Yeah.

ST: Both of them?
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CL: Yes. I said, "Is there a problem here?" He sa®d, "Yeah -
come here." And as he was talking the other officer had a
flash light and was looking into my car.

ST: So that one guy was talking to you and the other guy was
flashing a light into your car? Were you, were the windows
in your car rolled up?

CL: Everything was rolled up. I told him, "You don't have
permission to lock in my car nor can you look without my
consent." I wasn't sure but that's what I told them -- I'm
not sure if that's the law. "But if you want to look, that's
OK. I have nothing to hide."

I said, "What did I do wrong?" He said, "What's your
name?" I said, "What did I do wrong?" He said, "What's
your name?"

So they said, "Do you have your license?" "I don't have a

license on me, it is in the car." So I went inside the car.
And I said "I want to know why you stopped me."
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So I had my wallet with my running bag with the gear. I
moved all the bagels and reached out my wallet.

He said, "You stand over here.'" I said, "What's the
problem? And he said, "You stand over here." He said, "Are
you going to be a tough guy?." I said, "I want to know why
you stopped me. You just can't arbitrarily stop me for no
reason."

So then the guy takes out his cuffs. I asked him, '"What are
you doing?" I said "You are arresting me?" But he didn't
say a thing.

ST: He didn't answer you !?

CL: No. No. I told him, "Now unless I'm mistaken and unless
I'm misinterpreting the Supreme Court opinion, if you are
putting cuffs on me, and you are detaining me, I am
certainly under arrest. And if you are arresting me, then
read me my rights and then I want to know why you are
arresting me."

He put the cuffs on me, told me to turn around, and I said,

"I want to know why you are arresting me." He sort of
turned me around and pushed my head forward.

May 8, 2025 Lecture: International University College of Turin 44



CL:

sT:

CL:

May 8, 2025

Part of the conversation when my face was on the.hood was
essentially that I let nhim know I did not appreciate him

addressing me -~

In what type of language did he use?

In the type of language he used. He didn't use profanity.
He just [inaudible]. I +old him that I was a tax-payer. If
this was a suburbanite, you wouldn't approach him with "Hey,
yo." My wife and I worked hard to go to school to be
respectable, and I didn't appreciate you treating me like I
was a sixteen-year old kid, which obviously I am not.

He claims that, he claims then that "I treat everybody like

that." "Well I don't think you do, personally." And that
was really the end of the story. :

Lecture: International University College of Turin 45



CL:

sT:

CL:

May 8, 2025

“respectable”

Part of the conversation when my face was on the.hood was
essentially that I let nhim know I did not appreciate him

addressing me -~

In what type of language did he use?

In the type of language he used. He didn't use profanity.
He just [inaudible]. I +old him that I was a tax-payer. If
this was a suburbanite, you wouldn't approach him with "Hey,
yo." My wife and I worked hard to go to school to be
respectable, and I didn't appreciate you treating me like I
was a sixteen-year old kid, which obviously I am not.

He claims that, he claims then that "I treat everybody like

that." "Well I don't think you do, personally." And that
was really the end of the story. :
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“relief”

m What a litigant seeks by filing a court case

m After the hearing we found out that before
we represented him

m Prosecutor had offered to dismiss the case
if he paid court costs.

m Johnson refused
m SO0 what did our client want?
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“dignity”

m '] would like to have my reputation
restored, and my dignity.”

m Car was towed
m Held at police station for hours
m Late for work the next day

m People knew “he had gotten into some
kind of trouble”
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“honor”

m "It's my honor, my name.”
m [ feel violated.”
m "They tarnished my name.”
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Cross examination as “relief”

m “translate” gas station encounter into what
jury sees in the courtroom

m "translate” relief into restoration of dignity
and honor

m ‘restore my name” as a “respectable
person” who deserves respect
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PROSECUTOR: Your honor, in this case I've had an opportunity to
talk to the police officers about this case. I've reviewed it
myself. I've made the decision and the record should reflect its
solely my decision that the People do not wish to proceed. We're
moving to dismiss. 1It's a 90 day, hundred dollar misdemeanor.
Under the facts of the case even if the Defendant were found
guilty a nominal fine would probably be the appropriate sentence.
I don't see a great use to the taxpayers of the State of Michican
to expend literally thousands of d llars with police officer's
time and overtime, witness fees, court time, to proceed in this
particular case. And again, its fully my decision. Due to the
nature of the case, also due to the nature of other cases I have
to have prepared by Monday morning I would like to state that the
police were ready to proceed.‘ They do not agree with my
decision, that the witnesses were in fact here this morning and
this is over their objection, the Michigan State Police. But T
cannot justify a trial on the costs to the taxpayers of the State

of Michigan.
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THE COURT: Well, I said on the record from the very beginning
that there was no question in my mind that it was an attitude
ticket. I'm not saying that that's even improper. The police
officers do have a good deal of discretion. We see it everyday.
Sometimes they exercise it in a manner that we think is
commendable, other times we think that maybe they shouldn't have

exercised it that way. But nevertheless they do have discretion.

We give a man a badge and a gun and a bunch of training and put
him out on the street, we have to assume that they have some
discretion and give them some discretion to operate. I think
this was an attitude ticket. We see a lot of attitude tickets
and um, no question about it. If the person had behaved in a
different manner the ticket never would have happened and I don't
find fault with the Prosecutor in bringing it, I don't find fault

with the Prosecutor in dismissing it.
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“patronizing, patronizing!”

To his student lawyers:
m "I have big thing about respect.”

m "Sometimes it was as if you were talking
to a child, trying to make me understand
as if I had no common sense.”

m "The way you guys talk to me and
approach me — it's a little like the way
Trooper Kiser approached me.”
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patronizing

m Then speaking directly to me

m “You're the kind of person who usually
does the most harm.”

® "You have a guardian mentality, assume
you know the answers.”

m "Oversensitivity. Patronizing.”
m "All the powers is vested in you.”

m [ think you may go too far, assuming you
would know the answer.”
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A totally different story?

= Johnson, after court:

m "I'm not trying to put my story against
their story.”

m "They're trying to paint a picture and I'm
trying to destroy it."
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Going back to video of initial client meeting

Cl

St
Cl
St
Cl

May 8, 2025

I was having problems with the clutch; I had run
down on hydraulic oil. And when I went shopping
previously and [inaudible] observed I needed some
gas, I went shopping for some oil because every time
I went to a stop light, you know, the clutch, I
couldn’t shift it, so I had to turn it off, in order to
shift it.

Wait. You had to turn the car off to . . .

You see, I was having problems with my clutch.
Right.
The significance will, will develop as I [inaudible].
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"I proceeded to the gas station on
Hewitt and Washtenaw”

m Cl: "There was a flashing red light, I
turned the car because I couldn’t slow
down and shift. Turned the car off.

m St "So, did you come to a complete
stop?”

m Cl: "Came to a complete stop.”
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So why did police follow him to gas station?

m Driving a spor
m4:30 am

s car (1977 Triumph)

m Johnson wearing jogging clothes

m In an affluent

area (near a country club)
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Upon making contact with the Driver U/S was met with irate
actions, with Driver stating that this wasn't necessary. U/S
advised the Driver that running a RED light was a necessary stop.
Tpr. King making contact with Driver requested subject to produce
his MICH Drivers license, Registration and Proof of Insurance for
the motor vehicle.

Driver's attention was then directed away from U/S and to Tpr.
Moss who was utilizing his hand held flash light to look into the
driver's side of the vehicle. Driver was observed to make
statements directed towards Tpr. Moss indicating to the effect,
"What are you doing looking in my car"? Further, Driver stated
U/S have no right looking inside his vehicle and that he knew the
law well enough to know "WE" need a search warrant to look into
his vehicle.

Tpr. King at this time again asked Driver to produce his License
at which time Driver again asked what he was being "Harassed"
for. U/S explained that they observed him run the RED light and
that this was the reason for being stopped, and U/S did not feel
they were conducting themselves in any offensive manner. Driver
then began indicating that he did NOT run the RED light, that he
came to a complete stop and that U/S were making this up for a
reason to Harass somebody.

Driver continued with verbal accusations of U/S being the "Strong
Armed Vigilantes" and "Taking things out of the Working Public".
Driver repeatedly stated: "I have no respect for YOU people",
and "You are Bigots".
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When driver was asked questions pertaining to and surrounding the
events leading up to the incident at hand, would make strong,
detailed remarks indicating that the POLICE can't get away with
these kinds of things.

U/S upon continuing the normal course of action on this traffic
stop felt uneasy with the situation as the Driver was acting in a
manner such to create U/S with a concern for safety of Officers.
U/S has made many traffic stops and has not come into contact
with persons acting in this nature without attempting to hide
something or possibly having contraband or a weapon about their
person or accessible inside vehicle.

U/S requested driver to place his hands on the hood of his
vehicle and spread his feet back in the normal wall search
positionn. U/S asked the subject if he possessed any weapons,
guns, knives, etc.... Driver stated that U/S could not search him
unless he was arrested for some offense.

U/S again explained to the subject that they wished to pat him
down only to dispel the possibility of him having any weapons.
Driver continually stated that he was NOT letting U/S pat him

down. Driver was arrested for Disorderly Person. Driver was

then handcuffed and patted down with no weapons being found.
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Reasonable Suspicion,
St. Louis Post-Dispatch (1991)

® "Spend an evening on patrol with officers
Burgess, Frank or Winter and watch them
stop one car after another.”

m "They are especially interested in cars with
two or more young black males ... which

they say can be a telltale sign of a drug
car.”

May 8, 2025 Lecture: International University College of Turin 61



Reasonable Suspicion,
St. Louis Post-Dispatch (1991)

m A curious things happens when some cars
are stopped.”

m "Without being asked, some of the male
occupants get out, unhitch their belt

buckles and place their hands on the roof
of the car

m -- a frisk procedure they’ve obviously been
through before.”
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When driver was asked questions pertaining to and surrounding the
events leading up to the incident at hand, would make strong,
detailed remarks indicating that the POLICE can't get away with
these kinds of things.

U/S upon continuing the normal course of action on this traffic
stop felt uneasy with the situation as the Driver was acting in a
manner such to create U/S with a concern for safety of Officers.
U/S has made many traffic stops and has not come into contact
with persons acting in this nature without attempting to hide
something or possibly having contraband or a weapon about their
person or accessible inside vehicle.

U/S requested driver to place his hands on the hood of his
vehicle and spread his feet back in the normal wall search
positionn. U/S asked the subject if he possessed any weapons,
guns, knives, etc.... Driver stated that U/S could not search him
unless he was arrested for some offense.

U/S again explained to the subject that they wished to pat him
down only to dispel the possibility of him having any weapons.
Driver continually stated that he was NOT letting U/S pat him

down. Driver was arrested for Disorderly Person. Driver was

then handcuffed and patted down with no weapons being found.
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The last word — from Dujon Johnson

m "If my name is not used, I would be non-
person again.”

m "'l wantto be identified.”

m "This anonymity has to end somewhere; I
was anonymous in the courtroom.”
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The last word — from Dujon Johnson

m "If my name is not used, I would be non-
person again.”

m "'l wantto be identified.”

m "This anonymity has to end somewhere; I
was anonymous in the courtroom.”
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Cunningham
Have I done a fair job of presenting what you said to us after the
case was dismissed? Have I left out important things that were
said? Are there thoughts and feelings you remember from that
meeting that you did not express that you would like me to know
about now?

Johnson

More or less. What I said, or meant to imply is that as white edu-
cated men (or as two law students), the three of you would never
have to worry about finding employment or about providing for
your families. This society is geared toward and protected by
white men. No matter what the outcome of my case, no one’s life
would be changed. In fact, in a matter of time this would be for-
gotten by the attorneys themselves. I dealt with a situation which
probably led to me losing my job at the University of Michigan,
the loss of respect and dignity in my arrest, and now I was
threatened with the very real and near prospect of being con-
victed. The very fact that I was involved in the legal proceedings,
as I saw it, was a presumption of guilt (I have the two require-
ments: I was a person of color, and I didn’t know my place.) This
then was a fight of survival for whatever control I had left. How
can I not have control of my life and still have goals, dreams, and
ambitions? How could I be a husband? And father? How would
my wife view me? Yes, these were things that were pressing
against my mind when I referred to control over one’s life. I felt
very emasculated, less than a man.
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Cunningham

Am I right in thinking that you did not tell us in our various meet-
ings that you thought you were stopped because you were black?
If you did tell us, can you remember when and how you told us
and what our reaction was? If you did not tell us, did you think
nonetheless that Kiser’s actions were racially motivated? If you
thought so, why did you not say so explicitly to us? (I have some
guesses as to the answer to the last question, but would prefer to
hear from you.)

Johnson

I did not tell you it was a racial issue, although I knew from the
very beginning that it was (my arrest) racially motivated. I would
have confided this, but who would have believed me anyway? I
felt that on the basis of law itself that I did not have to interject the
aspect of racial bias. I knew, legally, that Kiser’s actions were
wrong. And I felt I had taken the higher moral and legal
ground.?48
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Johnson on the phone

m [ didnt want to interject the issue of racial
basis because I didn't want to cloud the
legal issues.

m ] felt that I had enough rights in the legal
realm to go on; there was a sound legal
basis for what I did.

m That which has not been said, hasnt been
said; that would indicate I didn’t want to
say it.
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Clark D. Cunningham & Bonnie S. McElhinny
laking It to the Streets:
Putting Discourse Analysis to the Service
of a Public Defender's Office
2 Clinical Law Review 285-314 (1995)
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Evaluating Effective Lawyer-Client Communication:
an International Project Moving From Research to Reform

m Worldwide Advocacy Conference, Inns of Court School of Law,
London, England (July 1998) (plenary address)

m The Conference on The Delivery of Legal Services to Low-Income
Persons: Professional and Ethical Issues sponsored by the American
Bar Association, Open Society Institute, and The Legal Services
Corporation (Fordham Law School, New York City December 1998)

®  Annual Meeting of the International Client Counseling Competition
Board (March 1999)

m Midwest Clinical Teachers Association (October 1999)

m Inaugural Conference of the Global Alliance for Justice Education
(December 1999)

m New York University Law School (September 2000).
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Clark D. Cunningham
Evaluating Effective Lawyer-Client Communication:
an International Project Moving From Research to Reform
67 Fordham Law Review 1959-86 (1999)

(=] Nr [m]

[=]
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Clark D. Cunningham
How to Explain Confidentiality?
9 Clinical Law Review 579 -621 (2003)
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Clark D. Cunningham
"How Can We Give Up Our Child?”
A Practice-Based Approach to Teaching Legal Ethics
42 The Law Teacher:
The International Journal of Legal Education 312 (2008)
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Clark D. Cunningham
What Do Clients Want From Their Lawyers?
2013 Journal of Dispute Resolution 143
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13 Clinical Law Review 1 (2006)

VALUING WHAT CLIENTS THINK:
STANDARDIZED CLIENTS AND
THE ASSESSMENT OF
COMMUNICATIVE COMPETENCE

KAREN BarTON, CLARK D. CUNNINGHAM,
GREGORY TobpbD Jones & Paur MAHARG™

An international and interdisciplinary team from the Glasgow
Graduate School of Law (GGSL) and the Dundee Medical School -
in Scotland - and the Georgia State University College of Law (GSU)
- in the United States - has undertaken an ambitious project to change
the way lawyer-client communication skills are taught and assessed.
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Dujon Johnson,
vears later

Law degree from the University of Iowa (2004)

MA in Chinese Studies, Univ of Michigan (2007)
PhD, National Sun Yat-sen University, Taiwan (2012)
LLM, Washington Univ. in St. Louis (2016)

Assistant Professor, Department of History, North Greenville Univ, S.
Carolina (2016)

m Peace Corps Response in Ukraine (2018-2019)

m “Detroit man says he’s going to Ukraine: I'm actually going to fight,”
Detroit Free Press (2022)

m “Detroiter fights for Ukraine through education,” Detroit TV4 (2023)
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