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conflict with victims’ rights initiatives, when in actuality they do not, that’s all the more reason to
give our aphorisms some force.

V. THE CRUCIBLE

In one sense a play is a species of jurisprudence, and some part of it must
take the advocate’s role, something else must act in defense, and the
entirety must engage the Law.”!

Arthur Miller’s The Crucible is both an historical play about the witchcraft trials in 1690's
Salem, and a parable about social and political “witch-hunts” in any place or time—Miller was, of
course, thinking about McCarthyism, the 1950's hysteria over communismi, and the proceedings of
the House Un-American Activities Committee. Notwithstanding the fact that the Salem witchcraft
trials were theocratic in character, the trials were legal proceedings (witchcraft was a felony
punishable by hanging, not heresy punishable by being burned at the stake as in Europe), and
therefore the processes and procedures of criminal law are a major theme in the play. Warrants were
issued, complaints filed. trials held, and innocent people hanged. The play is therefore an indictment
against potential corruption in criminal courts. In our contemporary constitutional democracy, courts
are supposed to guard against majoritorian tyranny, ensure due process and a fair trial, presume
innocence until guilt is proven, and thereby protect the rights of an accused. The Crucible provides
an example of the possibility that an accused might be presumed guilty (“condemned before trial™),
that accusers might be deemed “holy,” that law can become disconnected from justice, and even that
presuming the worst when someone is accused is part of human nature.

The most obvious contemporary analogy, from the perspective of an ACLU activist, for
example, might be the Patriot Act passed in the wake of the September 11 “twin-towers” lerrorisin.
That is, for the sake of argument, the apparent sacrifice of individual liberties could only be
explained as an hysterical response to fear of Arab (and Arab-American!) terrorists.

A less-than-obvious analogy to TZe Crucible, however, is suggested by the victims’ rights
movement, which was fueled in the last several decades by both a justifiable fear of crime and the
sense that crime control is failing—courts are “handcuffing” the police, criminals go free on
technicalities, and too much attention is given to protecting the rights of the accused. Instead of
presuming that we need to remedy the imbalance of the state’s power over the accused, victims’
rights advocates presume the opposite and propose that the victim is “a sympathetic figure whose
rights and interests could be used to counter-balance the defendants’ rights™ against a seemingly
weak state.'”> Moreover, it is difficult to criticize or oppose the powerful symbols of (i) “victims”
as blameless, pure stereotypes, and (ii) “rights” as the American vision of an irreducible trump card.

1 Arthur Miller, “Introduction” to COLLECTED PLAYS (1957), at 24-25.
12 See Henderson, The Wrongs of Victim’s Rights, supra note 2, at 949,
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Proposals for law reform associated with the victims’ rights movement include keeping suspects
in custody, ensuring that procedural delays are minimized, eliminating or letting victims determine
plea bargains, minimizing defense contact with victims, abandoning exclusionary rules, and allowing
victims to participate in sentencing hearings. It must always be remembered, however, in the effort
to streamline criminal procedures to ensure swift and sure punishment, that the victim one day may
be an accused the next.

VL. CONCLUSION

The states continue to reset the stage for criminal procedure by granting
constitutional and statutory rights of participation, protection, and
privacy to partictpants. The states’ reliance on victim harm as a
legitimate basis for victim rights has altered an important contextual
aspect of the criminal process.!

Whether one views the victims’ rights movement as a important limitation on the rights of
criminal defendants, or the rights of defendants as an important limitation on victims’ rights, there
is an understandable tendency in judicial opinions and scholarly commentary to focus on
constitutional and statutory contours. In striking a balance between conflicting rights, however, a
focus on the ethical dutics of prosecutors offers an opportunity to reconsider the conventional rights
(i) of a defendant to have unobstructed access to witnesses, and (ii) of a victim or witness to refuse
defense contact. Those principles seem clear in contrast both to the mere propriety of pre-trial
discuvery and the abstract “interest of justice” served by pre-trial interviews. By returning to the
earlier texts of the ABA Standards for Criminal Justice, the script for prosecutors on the “stage” that
has been “re-set” by victims’ rights legislation could change to include encouragement, and not
simply to exclude discouragement, of witness contact with the defense. A minor change, perhaps,
but a potential beginning toward a cure for the persistent osctllation between absolute rights in
conflict. The constellation of the growing concern for victims® rights, the deregulation of
prosecutors in the ABA Standards, and the disconnect between legal and professional misconduct
are likely exacerbating the problem of interference with defense contact with witnesses, survivors,
and victims.

153 Douglas E. Beloof, Constitutional Implications of Crime Victims as Participants, 88 CORNELL L.
REV. 282, 297 (2003).
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