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PROLOGUE

This is a true story. It is the story of how the law punished a man
for speaking about his legal rights; of how, after punishing him, it
silenced him; of how, when he did speak, he was not heard. This
pervasive and awful oppression was subtle and, in a real way,
largely unintencional. I know because I was one of his oppressors.
I was his lawyer.

Earlier drafts of this Article began with the above somewhat
melodramatic and self-flagellating words. Although I still hope that
the story you are about to read is true, I no longer wish to begin by
asserting its meaning. Instead, I strive to present this story.in a
form that you can interpret yourself, and in so doing, to exemplify a
method for both studying and changing the practice of law.

In a recent article, Lucie White points out that the word “cli-
ent” derives from the Latn verb “cluere,” meaning ‘‘to be named,
hear oneself named.” In ancient Rome, persons under the pa-
tronage of patricians were called “clientem” because they were
known by the name of their patron.! White explains that because,
even for the most enlightened modern day lawvers, ‘‘advocacy Is a
practice of speaking for [the client,] . . . the advocate . . . inevitably
replays the drama of subordination in her own work.”? The story
told below shows how powerful the forces of such client subordina-
tion can be despite a lawyer’s conscious intent and efforts, but the
Article as a whole also strives to offer some hope against White’s
word “inevitably.” I offer the metaphor of the lawyer as translator
as a way of both understanding and altering the ways lawyers change
the meanings of their clients’ stories. By implying that law is a lan-
guage foreign to the client, the metaphor suggests that the meaning
of the client’s story will “inevitably” be transformed through the
lawyer’s representation; no sentence can be perfecdy translated
from one language to another.? Yet if one feels a sense of loss in
speaking through a translator, there can also be something gained.

I Luge E. White, Goldberg v. Kelly on the Paradox of Lawyening for the Poor, 36
Brook. L. Rev. 861, 861 n.2 (1990) (hereinafter Paradox of Lauryering].

2 /4 ac 861.

3 By stressing the inevitability of meaning change. the transiation metaphor sug-
gests, for exampie, that the interviewing techniques advocated in the influendal texts
authored by David Binder and his colleagues ac UCLA, see Davip BiNDER & PRICE.
LzGaL INTERVIEWING AND COUNSELING: A CUENT-CENTERED APPROACH (1977); Davip
BINDER. ET AL., LAwYERS as COUNSELORS: A CLENT-CENTERED APPROACH (1991),
although valuable, may not be sufficient to assure that the case constructed by the lawyer
continues to be the client’s “own story” in a way that is meaningfui for the client. Sez
infra note 159. For differing assessments of the limitations of the “client-centered”
model of lawvering, see Anchony V. Alfieri, The Politics of Clinical Knowiedge, 35 N.Y.L.
Scuoot Rev. 7 (1990); Robert Dinerstein, Client-Centered Counseting: Reappraisal and Re-
finement. 32 Ar1Z L. Rev. 501 .(1990); Robert Dinerstein. “Ciinical Texes and Contexts,” 39
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By speaking through a translator, one can be heard and understood
in places where otherwise one is mute. The translator does not si-
lence the speaker but rather seeks to enhance the speaker’s voice by
adding her own. The good translator does not alter the speaker’s
meaning without the speaker’s consent, and may cven collaborate
with the speaker to produce a statement in the foreign language that
is more meaningful than the speaker's original utterance. Thus,
translation offers both an image of the constraints upon a lawyer's
ability to represent fully his client’s story and a maodel for 1ecogniz-
ing and managing the inevitable changes in meaning in a way that
may empower rather than subjugate the client.?

More than ten years ago, William Felstiner, Richard Abel, and
Austin Sarat pointed out the need to study the process by which
disputes are transformed from a layperson’s .initial sense of injury
into legal claims, and noted the dearth of empirical research and
scholarly attention to this issue.> Legal scholarship that begins with
a court’s written opinion or even that (all too rarely) delves back to
the complaint filed at the outset of litigation misses entirely this crit-
ical transformation process. Yet we know that the vast majority of
lawsuits filed are resolved without a court decision on the merits and
that an even larger number of disputes are handled by lawyers with-
out ever utilizing litigation.® The ways lawyers transform their cli-
ents’ stories into legal terms are the most profoundly important
ways that the legal system has effect; yet these transformations have
been largely invisible to and unstudied by the legal academy.

What scholarship exists, almost all very recent, provides troub-
ling reports.” Works by Tony Alfieri, Gerald Lopez, and Lucie
White on poverty and civil rights practice—drawing primarily on
their own experiences in these fields—conclude that lawyers rou-
tinely silence and subordinate their clients while purporting to tell

UCLA L. Rev. 697 (1992); and William Simon, Homo Psychologicus: Notes on a New Legal
Formalsm, 32 Stan. L. Rev. 487 (1980).

4 Of course, client subordination is caused by many other factors than the problem
of “transfation” nor will better translation by itsell necessarily empower most diets.
The translation metaphor is offered to supplement, not supplant, other critiques and
maodels of lawyering. 1t is interesting 1o note, however, that even one of the most promi-
nent advocates of a radical reconception of lawyering, Gerald Lopez, views “translation”
as a nccessary aspect of any effort (cven by a non-lawyer) to help anoiher person solve a
problem. Gerald Lopez, Lay Lawyering, 32 UCLA L. Rev. {, 9-14 (1984).

5 William L.F. Felstiner et al., The Emergence and Transformation of Disputes: Naming,
Blaming, Claiming . . ., 15 Law & Soc’y Rev. 631 (1980).

G See Marc Galanter, Justice in Many Rooms: Courts, Private Ordering, and Indigenous
Law, 19 ]. LEcai. Prurauism 1, 11-13 (1981).

7 A guod, brief survey of the empirical literature on attorney-client relations ap-
pears in the article by William L.F. Felstiner and Austin Sarat in this symposium issuc.
See William L.F. Felstiner & Austin Savat, Enactments of Power: Negotutmg Reality and Re-
sponsibility i Lawyer-Client Interactions, 77 Cornear, L. Rev. 1447, 1454.58 (1992).
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“their” stories.® Although these writers tend to emphasize the role
of gender, race, and dlass in such client subordination, the news
from other fronts is no better. Felstiner and Sarat have concluded
from an extensive empirical study of divorce cases—in which lawyer
and client often share the same race, gender, and class features—
that “clients largely talk past their lawyers” and lhal' the lawyer's
interpretation takes place without a shared understanding.® The an-
thropologist-lawyer team of William O’Barr and john Conley con-
cludes from its studies of legal discourse that “the law has come to
define the problems of ordinary people in ways that may have liutle
mecaning lor them, and 10 offer remedies that are unresponsive to
their nceds as they see them.” !¢ Significantly, research consistently
shows that people who have been involved with the American legal
system have a more negative view of it than those who have not.!!
Litigant discontent is pervasive and notably independent of out-
come; “winners” are as critical as “‘losers.”!?

In using the metaphor of lawyering as translation, t.his {\rliclc
suggests that one can understand at least some of the silencing of
the client’s voice as the lawyer’s failure to recognize and implement
the art and ethic of the good translator-—a translator who shows
conscious awareness of shifts in meaning and who collaborates with
the speaker in managing these changes. It also suggests a mct_hod—
ology, drawn from anthropology and sociolinguistics, f_or making a
lawyer aware of how meaning is changing and for re\./ealmg the com-
plex significances of the story to be translated. This methodglogy,
termed the ethnography of legal discourse, begins by recor.dmg as
much as possible of what takes place during the representation of a

8 Anthony V. Alfieri, Reconciling Poverly Law Practice: Learning Lessons of le'ml Narra-

five, 100 Yarg 1..J. 2107 (1991); Anthony V. Alficri, Speaking Out of Tumn; The S‘lrflj of
Josephine V., 4 Geo. J. Lecau Evmics 619 (1991) [hereinafter §pea{turyg Out of Turnl;
Anthony V. Alficri, The Antimonies of Poverly Law and a Theory of Dialogic Empowerment, 16
N.Y.U. Rev. L. & Soc. CuaNGE 659 (1987-1988); Gerald P. Lopez, Reconceiving Cinl
Rights Practice: Seven Weeks in the Life of a Rebellious Collaboration, 77 Geo. .l"J' 1603 (IOSQ);
Paradox of Lawyering, supra note |; Lucic E. White, Subordination, Rhetorical Sunrnva{ Skils,
and Sunday Shoes: Notes on the HHearing of Mrs. G., 38 Bury. L. Rev. 1 (1990) {hereinafter
Sunday Shoes|.

9 Austin Sarat & William L.F. Felstiner, Law and Social Relations: I'nmbul_nm.t of Mo-
tive in Lawyer/Client Interaction, 22 Law & Soc’y Rev. 737, 742 (1988) |hereinafter Sarat &
Felstiner, Focabularies of Motivel. -

10 Joun M. Coniey & WiLLiam M. O'BArr, RULES VERSUS RELATIONSHIPS. THE
ETINOGRAPHY OF LEGAL Discourse 177 (1990).

11 Austin W. Sarat & William L.F. Felstiner, Lawyers and Legal Consciousness: Law Talk
in the Divorce Lawyer's Office, 98 YaLE L.J. 1663, 1687 (1989).

12 See Tom R. Tyler, Client Perceptions of Litigation, 24 Tria1 40 (1988); see nl.u? Tom R.
TYLER, WHy PEOPLE OBEY TiE Law 178 (1980) (*In evaluating the justice of their exper-
iences |people] consider factors unrclated to outcome, such as whether they have had a
chance to state their case and been treated with dignity and respec.™).
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client.!* These records are then treated as texts which are given
close and repeated reading with the goal of evoking the significance
of what was said and done from the standpoint of each participant
and, particularly, from the viewpoint of the client. The resulting in-
terpretation is generated through a collective process, perhaps with
colleagues and, most importantly, with the client hersell. The expe-
rience of anthropologists, sociologists, and linguists with similar
methodologies suggests that this approach can be an effective way
of recognizing the difference of “‘the other” and expanding imagina-
tion sufficiently to have some understanding of the other’s story.!

In Part 1 I tell the story of one case I personally handled, and
‘include many verbatim texts of what was actually written and said.
While representing this client, I consciously strove to emulate the
translator’s art and ethic, with decidedly mixed results. In Part 1T
further explicate the metaphor of lawyering as translation, and in
Part TIT T summarize the theory and practice of ethnographic de-
scription of legal discourse. In Part IV I apply the translation meta-
phor and cthnographic methods to the texts that appear in Part 1,
and in Part V I share my client's comments on the case as a whole
and on my interpretations of what happened. T hope to recreate for
you my own experience of growing understanding as it developed
through use of the translation metaphor and the methods of
ethnography.

13 In order of preference, forms of recording are videotaping, andiotaping, verba-
tim transcripts, comtemporaneous notes, accounts written soon afler the event, and
more distant written recollections checked against other persons present at the time.

As explained infra notes 245-46 and accompanyiny text, my client has consented to
the use of his real name and to the disclosure of confidential attorney-clicot communica-
tions in this Article. I have also used the real names of the arresting police officers and
the trial judge, and reproduce in figures | and 2 actual court and police documents.

14 By preserving the integrity of the client’s own words in texts that are studicd and
by including the client in the interpretation of those words, the ethnographic method
hopelully de-centers the lawyer and strips him of some of the power that may blind and
deafen him. Feminist and critical race theorists suggest that those who have personally
experienced disempowerment and marginalization can attain a “multiple conscious-
ness” that enables them to imagine other kinds of marginalized viewpoints. See Richard
Delgado, When a Story is Just a Story, 76 Va. L. Rev. 95 (1990); Richard Delgado, Story-
telling for Oppositionists and Others, 87 Micu. L. Rev. 2411, 2414 (1989) [hereinafier Del-
gado, Storytelling); Mari J. Matsuda, When the First Quail Calls: Multiple Consciousness as
Jurisprudential Method, 11 WoMEN's RTs. L. Rep. 7 (1989). In a more modest way that
hopefully guards against what Delgado and Stefanic term the *“cmpathic fallacy,” Rich-
ard Delgado & Jean Stefancic, Images of the Outsider in American Law and Culture: Can Free
Expression Remedy Systemic Social His?, 77 Cornevr L. Rev. 1258, 1261 (1992), the ethno-
graphic method may pravide a similar insight into the worldview of 1hose situated very
dilleremly, a way of responding to the postmodern concern with being trapped within
one’s own subjectivity.
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Tuge CASE OF THE ATTITUDE PROBLEM
A. The Beginning

This story begins with a sentence of deceptive simplicity, con-
tained within the complaint in a misdemeanor case:

FiGURE 1
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rave

Vehizle then made an Abrupt left turh Into thé TOTAL GAS statich And
pulled into one of the pump stations.

U/S pulled up to tha pump station néar suspect vahicls. U/§ obsdrvad
thé driver to #xit his vehicle and begin uklling up towardk tha
building.

U/S obtbinad ths drivers sttentisn and renuested samd to return to the
vahicla. Drivar began walking towsrds officers.

COHTAZT DPIVER/O2SERVATIONS:

Upcn making cortact with the Driver U/S was met uith ifate sctions,
uwith Oriver stazing that this uwasnt héce arv. U/S advised the Drivar
that running » RED light ry stop. Tpr. KISER making
contact with Driver raquested subjset to produce his MICH Drivers
licensa, Registration and Proof of Insurance for the motor vehiclse,

briver's attontion was than directed ausy from U/S and to Ter HAAZ who
was utilizing his hand heid flaah light td lcok into tha drivérd eide
of the vehicls. Driver uas observed to mal:a ctatements directed
towards Tpr, MRAZ {ndicating to the effec . ara yeu deing
looking {n ny car”? .

Further. Driver ststed U/S have no right lecking inzide his vehicla
and that he knau the law wall ensugh to knew “WE" .need a sdarch
uarrant to look inte his vehicla. : .

TPR VISER 8t this time sgaln askad Driver to produce his License st
which time Driver again ashed what he was being "Harrassed" for.

U/S explained that zhey obrarved him run the RED 1ight and that this
HYaw the resson for teing stopped., and U/S did not Fesl they ware
cenducting themszelves (n any olfansive mannar, Drivar then tegan
indicating thst he did NOT run the RED light, that he capne to a

conplate stop and that U/S uere naking this up for a reason to Harrass
somsbody.

Driver continued with verbal accusaticns of U/S being the "Strong
Armed Vigilanties” and “Taking thinge out on the Working Public”.
Driver repestedly stated: “! have no respect for YOoU people”, and
“You are Bigots™.

Uhen driver uas asked questions pertaining to snd surrounding the
avents lésding up to the incident »t hand, would make strong, detailed

remarks indicating that the POLICE cant get susy uith thesse kinds of
things,

CAUSE FOR ARREST,

U/8 upon continuing the normal course of action on this traffic stop
félt unaasy With the situstion as the Driver uas acting in » nannar
Wuch to create U/S uith a concern for balfety of Officers. U/S has made

T 2]
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trafflc stops and has not come lnto contbct uith pardond acting
T;n{h!: nhture uithout attempting to hida something cr peitibly having
contraband or a waapon about their perdon or bccéstible inbide
vehicle.

ted driver to place his hand2 on the hood of hif vahicle and

E;Ec:;q:;: :cct back in the normal uatll sesrch position. U/S sshiéd the
subject if ha possessad any wespons, gund, knivas, 4tc... Drivat
stated thst U/S could not ssarch hinm unless he was srreasted for homs
offe
Uss » n explained to the subject that they wished to pet him doun
only to dispell the possibility of him having any wespons.

i continually stated that ha uss NOT letting U/S Aut him down.
g:l::: u:: srrested for Disordarly Farscn., Driver vas theh handcuf(ed
and patted down uith no ueapons being found.

Subsequant radio trafflec with MSP #26 R/0 Koths réferénce brivers:
ltltu: and vehicle information found Driver to ba Suspendéd oh tuo (2)
' ut of Detroit.
FCJI;.O Suspension Date / 12/20/87 FCJ # £736428 / Careless Driving.
#2. Suspension Date / 12/30/87 FCJ # E?JGL:O / Reg and/or Plite
violation,

ARRESTED)

DUJON-JOHNSON B/M 04725/59 of: 800 W Huron St Apt. #5, Ann Arber,
:1. OLN # 252 566 000 310. SS# 381 74 1577. Employed: U of M Madical
Records Section/also Student UofM. 5-10 145 Blk Bro. Marriad.

Count #1.

DHLS. Citation issued. Bond of $£100.00 raquested. Held at MSP
pending that action.

Count 2.
Disorderly Pearson. UD-7B issued. PR bond given, pends subjects
cont
tact with 14-B Dist Ct of Juris within 10 Days.

803 REQUEST:

MSP #26 R/0 Koths sent request via LEIN t. S0S for certified copy of
driving record for arrested,

PROSECUTOR CONTACT:

Copy of this complaint sant to Wash Co Pros Ofc for Revieu and
Authorization of Disorderly Person.

T E % % i

. EXHIBIT B, p. ) of 4

N —— -
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ment requirements for conducting searches, that arrest is termed by
most commentators as a pretext arrest,29

In our case, it seemed clear to me, the troopers arrested our
client on the pretext that he was “a disordaly person.”2s ‘The
“hunch” that our client had a weapon turned out to be wrong and
the troopers were then forced to carry through the charade that our
client had committed a misdemeanor.

C. The Inidal Client Interview

Students in the Michigan General Clinic work in teams of two.
Although each team is closely supervised by a clinical professor who
bears the ultimate professional responsibility for representation,
one goal of the clinic is to encourage the students to view the cases
as their own and thus enter fully into the professional role of lawyer.
To this end, the initial client interview, usually occurs without the
professor present, although, with the client’s consent, the interview
is videotaped for later review by the students and the professor.

The two student attorneys met Dujon Johnson for the first time
on January 25, 1989, more than four months after his arrest on Sep-
tember 5, 1988. The interview took place in the Clinic's conference
room, a converted faculty office located off the opulent neo-Gothic
library reading room of the Michigan Law School. Johnson was
scated at the end of a massive wooden table with the student attor-
neys located on either side of him along the sides of the table.
Above the table, suspended from a florescent light fixture, was a
microphone for audio pickup.. The video camera was rather obtru-
sively mounted on an adjacent file cabinet that concealed the re-
cording equipment within. Following standard clinic practice, the
students obtained Johnson's written consent to the video recording
of the interview before the equipment was turned on.

The videotape of the interview lasted about 50 minutes. I
viewed it in the company of the students several days later with
three major objectives in mind: to critique the students’ interview-
ing techniques, to get an initial impression of the clicnt, and to
check his story against the police report for inconsistencies.

24 This substantive Fourth Amendment law is discussed infra at notes 162-91 and

accompanying text.

2% Ihe police report indicated that Johnson was also charged with driving while
license suspended (“DWLS"). Pouice REPORT, supra note 16, at 1. That charge, how-
ever, could not have been the basis for the arrest and pat-down, hecause the troopers
only learned about the suspended license alter Johnson was searched and cuffed. /d. m
3. The license suspension apparently arose out of a misunderstanding regarding
whether Johnson had paid two prior tickets. The prior tickets were taken care of and the
DWLS charge was dropped before we entered the case.
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As for my impressions of Dujon Johnson, he seemed poised,
articulate and likcable. Indeed, I remember commenting to the stu-
dents that it seemed that our client was managing the impressions
he created in the interview with atleast as much care as the students
were managing their interviewing techniques. I learned by way of
background that Johnson had served in the military and worked
both as an assistant in a law school library and as a paralegal. He
was currently finishing his undergraduate degree at the University
of Michigan and planning Lo get a Master’s degree in Chinese Stud-
ies. He was married and lived in Detroit. His means were very lim-
ited. At the time of the interview, he had been unable to repair his
car and had to commute the forty miles to Ann Arbor for classes by
bus. He had no prior criminal record. He was black, a fact we knew
before the interview from the identifying abbreviation in the police
report: “B/M" (*Black Male').2¢ .

As | viewed the tape, I noted four major inconsistencies be-
tween the police report and Johnson's story of what happened that
night.2? First, our client adamantly maintained that he had come to
a full stop before proceeding through the intersection. Second, he
insisted that the troopers did not tell him that he had run a red light
or otherwise explain their actions until after his arrest. Third, he
said he was neither belligerent nor demonstrative before he was
handcuffed. Finally, he denied accusing the troopers of being
“strong armed vigilantes™ or of “taking things out on the working
public.” He did, however, confirm saying, “l have no respect fO'l"
you people.”” His response when asked if he said, *“‘you are bigots,
was ambiguous: “I may have said that. I don’t think I said, ‘you are
bigots.” ™

D. The Suppression Motion

Our client’s story further confirmed my theory that this was a
case of a pretext arrest. I also saw in one detail of_]ohnson‘§ narra-
tive a way of advancing this theory in a pretrial motion. He msns.led
he was neither demonstrative nor belligerent before Trooper Kiser
demanded that he submit to a frisk, a claim that seemed consislcn}\
with the personality he displayed during the interview. Argu.ably, if
the demand to be frisked was illegal, then our client was entitled to
complain loudly; indeed state law suggested he would have even

26 The two students and I were all white men. The judge, the prosecutor, and
Trooper Kiser were also white men; Trooper Frank M!'nz was identificd by the judge as a
Native American, but our client described him as white,

27 After consulting with me, the students decided not to show the police report 1o
our client before or during the interview.

«
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not recall that our client specifically made this claim during his testi-
mony; however, because we had attached the police report to our
motion, the judge could have constructed this claim out of the state-
ments in the report that Johnson told Kiser “[you are] making this
up [the wraflic violation) for a reason to Harass somebody” and
“You are bigots.” 1 know that this point attracted Judge Collins's
attention because he volunteered at some point during that first
hearing that Trooper Mraz was an Indian (i.e. Native American); he
seemed to thereby imply that the actions of the trooper team that
night could not have been racially motivated.

At the conclusion of our client’s testimony, we made a futile
attempt to obtain a ruling on our motion based solely on the record
as it stood, arguing that the prosecutor had the burden of producing
the troopers to rebut our client’s testimony. The judge would have
none of it. He wanted to hear “both sides of the story,” and so the
hearing was continued to a date five weeks later to take the troopers’
testimony. The prosecutor agreed that he would produce both
* troopers without requiring us to subpoena them.

The appointed day for the continued hearing came, but
Trooper Kiser did not.3! The prosecutor said that Trooper Kiser
was ill. Thus the only testimony was from Trooper Mraz, who
scemed a quiet and well-spoken young man,

We took the lead in examining Mraz. Consistent with my usual
practice as a clinical teacher, I allowed the student attorneys to con-
duct the hearing following a detailed outline that we had rehearsed
in advance. I spoke only to deal with evidentiary objections and to
ask a few follow-up questions at the conclusion of the testimony. I
was delighted with the results of the student’s examination of Mraz.
When initially asked to admit that Johnson did not appear armed

and dangerous when first seen,32 Mraz responded with a suggestive
evasion:

3 Our diem was also not presemt. We had told him that although he was not re-
quired to be present (since he had already testified), we strongly encouraged him to
come 1o assist us in the examination of the troopers and to observe them as preparation
for trial. He had indicated that he would be there so his absence was unexpected. Dis-
cussions between the student attorneys and Johnson about attending this hearing
proved to be a significant source of tension in the auorney-client relationship. See infra
notes 54-55 and accompanying text.

32 The student’s question was: “At the point and time which you got out of the car
and saw the defendant walking up 1o the station, he didn't appear 10 he acting in a way
that would indicate that he was armed and dangerous, did he?” Evidentiory Hearing i
4 (1988) (No. 88-0128), People v. Johnson (on file with Cornell Law Review) |hereinafier
Hearing).
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At that point there was no way of telling, he had clothes on it was
. winter time,*? he could have been armed, he could have been
dangerous. Any time you make a traffic stop, it could be a [sic]
armed and dangerous person behind the wheel, or a passenger in
the vehicle.
The student pressed for an answer:

Q But there was nothing that he specifically did that indicated
that he was carrying a weapon? At that point.

A Like I said, stated every time we pull over somchody we treat
it as if’ they were armed and dangerous.

Q  So, atthat point and time, you didn’t really have any reason to
believe there was any criminal activity afoot, did you?

A Besides running the red light, no.

[colloquy between court and counsel deleted]™!

Like I said before, I treat them like everyone is armed and danger-
ous, I don't relax.35

The student attorney then went through a litany of possible rea-
sons under Terry that would justify a frisk, and Mraz consistently ad-
mitted that none were present in their encounter with Johnson, %6

33 In fact the arvest took place on September 5. We never pointed out this inconsis-
tency to Mraz or the judge.

33 At this point I objected that the witness had not answered the question. The
judge directed us to rephrase the question, which I stated as, “whether or not l_hcrc was
anything he specifically did that led them 10 belicve that he was armed?" Hearing, supra
note 32, at 6.

35 1d a0 56,

36 The relevant testimony included the following:

Q  So during the time right alier Mr. Johnson came back (o the area of
the two cars, and ‘Trooper Kiser began asking questions . . . did you
sce any lumps or bulges in his clothing?

No T did not.
‘That might conceal a weapon?
A lot of times you don’t sce bulges in the clothing.
But at that point you didn't see anything that looked like a weapon?
No I did not.

L
During the course of the incident you heard Mr. Johnson accuse you
and Trooper Kiser for harassing you didn't you?
Yes.
And you also heard him call you and Trooper Kiser bigots, is that
correct?
Yes. )
But you never heard him threaten you ar Trooper Kiser with physical
harm did you?
No. )
And you never heard him state that he was carrying any kind of
weapon or contraband did you?
No. .
And he didn’t make any furtive gestures did he?
Is, what do you mean by furtive?

FC> L= L£> c> & »LEL>
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PROSECUTOR: We're going to, I'm surc that this isn’t
the end of this hearing, your honor, so
we're going (o have Trooper Kiser on the
stand at some point and time, so he can
probably tell us himself.

Q Trooper Mraz, was it your understanding, that part of what
Mr. Johnson was saying prior to his arrest that he believed he
was being stopped and investigated because that he was
black?

A Yeos.

Q You said he was hollering?

A Yes, he kept yelling at us, “you can’t do this, you can't do
that”” and of course of our traffic stop.38

The prosecutor’s examination of Trooper Mraz was limited:

Q Just a few questions. . . . What did you stop, what was the
traffic offense for? .

A The stop was made initially because of the ah, ah Mr. Johnson
running the flashing, going under the fashing red light, ah on
northbound Hewitt and Washtenaw.

Q  When you came upon him, or at what point and time was the

arrest made, do you recall> Was there any search prior to the

arrest?

No.

Now, when you asked him if you could perform a pat down

search on him, or when you went to perform a pat down

search on him, what words did you use?

You can't ah.

What you [sic} words did you use?

Did I use. I didn't use any words.

fol-d

E o

38 My questioning then concluded with the following interchange:
Q, Who was present at the time other than you and your partner?
A There were two people in the Total gas station booth.
Q Inside the booth?

A Inside.
Q Do you have any evidence that they could hear what they were
saying?

A Noldonot

Q He was hollering only at you and your partner, is that true?

A Yes,

Q As far as you know, you and your partner are the only ones that heard
what he said, as far as you know?

A As far as | know,

Q  Ok. My understanding of your testimouy is that you listed five things
that he did, which caused him 10 he arrested for disturbing the peace
or being a disorderly person. Is there anything else you want o add
in terms of what he did, or have you told me everything as far as you
remember?

A As far as I remember.

QI don’t think we have any more questions at this time.

Id. o 14-37,
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Q Did you, were any words used?

A Trooper Kiser talked to him.

Q Ok. What did he say?

A He informed him that the reason that he was doing a pat
down, for ah, all I'm going to do is check for offensive
weapons,

And did he, was it a question, was it, was he looking for a
response, was he asking him if he could pat him down?
Basically informed him that he was going to be doing a pat
down for the safety of both the troopers present.

<

>

Now, tell me about his, about the defendant’s demeanor.
Very hostile toward the, mysell and Trooper Kiser.

What about his tone of voice?

In an angry type voice.

What was the intensity of his voice?

Loud.

What about his physical actions.

Thrashing about, waving his arms and fists and saying (sic).
Is this usual, on a civil infraction for somebody to act like this?
No, no not at all,

And uh, what were some of his personal behaviors? . . . . To-
wards yourself and just his actions in general on that specific
date and time.

Hostile toward us, really for no uh.

Any other customers in the area in the parking area. . .. Were
there any other individuals?

No.

Q  Pedesuian waflic?

A No.

Q  That's it, Nothing further.

THE COURT: Did you know this individual?

A No I did not.

THE COURT: Did you get any indication that Officer Kiser
knew him?

CrL>L>o>L>L!

> o>

A No.%

Mraz's testimony ended at this point. One of the cliches of
teaching trial practice is the warning against asking one too many
qucstions, the wisdom ol knowing when to stop. We were so
pleased with Trooper Mraz's testimony—his admission that there
were no specific facts suggesting our client was armed and danger-
ous, his description of their practice of treating every driver as if the
person were armed and dangerous, and his catalogue of the *things
our client had done™ to be a disorderly person—that we decided to
subnit our motion for decision that day rather than insist on ob-

MLl 1721,
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action, that seemed to me clearly unlawful. What was obvious to
him, and obviously acceptable to him, was obviously wrong to me.

[Vol. 77:1298

But the death-like paralysis of a shock passes, sometimes to be
replaced with galvanized movement, for a shock can be a Jolt that
revitalizes. Judge Collins’s bench opinion jolied me out of thinking
about what happened only in Fourth Amendment terms.

F.  Returning to the Client’s Story

At the time of the suppression hearing I was working on an ear-

lier. article that experimented with the metaphor of translation both
by examining its epistemological implications and by applying it 1o
two earlier clinic cases I had handled. (The article was called 4 Tale
of Two Clients: Thinking About Law as Language.)*' 1 presented a draft
ol the article at a symposium about a week before Johnson’s unal
was scheduled to begin. In the small-group symposium discussions
that preceded my presentation,*? I found myself talking more about
- Johnson’s case than about the two cases described in the draft. In
the midst of the symposium I decided to devote my twenty minute
presentation in the final session to a presentation and discussion of
the Johnson case, not just as an illustration of my theory of lawyer-
ing as translation, but as a shared opportunity with the other sympo-
sium participants to apply and test that theory in practice.

To prepare for my presentation, I went back and reviewed the

videotape of the initial client interview. In particular I watched sev-
-cral times the following portion in which Johnson described “what
happened™ after he exited his car at the gas station:??

CL: He whipped around and pulled in off of Hewett. In other
words, he pulled in as il he was blocking my car. And,
um, I didn’t do anything about it, as far as I was
concerned. And the guy said “Hey Yo." That kind of
ticks me ofl. 1 saw a police officer getting out, putting on
black gloves, and he says *“Hey yo, you.” And I said
you're not talking to me, are you? “Yeah, I am talking to

41 See Clark . Cunningham, .4 Tale of Two Clients: Thinking About Law as Language, 87
Micn. L. Rev, 2450 (1987).

42 The Law Review editors who organized the symposium had designed an admiva-
ble format. For the first day of the conference, symposium authors, editors, and confer-
ence participants mel in small editing groups to read. discuss, and provide feedback on
the papers. This procedure resulted in much more collaborative and less adversarial
interaction than is often found at such conferences. See Kim L. Scheppele, Foreword:
Telling Stories, 87 Micu. L. Rev. 2073, 2076-77 (1989) (deseribing symposium format).

4 [ produced this and later wanscriptions from the videotaped interview by record-
ing the audio portion of the videotape on cassctie tape which was then stenographically
wranscribed by my secretary. 1 then edited her transcript by repeatedly watching the
videotape to correct ambiguities and fill in barely audible segments from context. “CL”
indicates statements by the client: ST indicates statements by either student attorney.,

1992)
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you.” 1 asked him what he stopped me for. Well, he
walked to me —

How far from the car were you when he called you?

Four meters from the car. He pulled in front of the car,
blocking it after I got out. And he was the first one out of
the car because I really didn't realize they were there until
he said “Hey yo.” By that time he was right in front of
my car and I was walking away. And I said, “You are not
talking to me, are you?” And he said, “Yeah, you, yo."”
And he was putting gloves, his old black gloves on—
macho kind of thing. And —

Were they white?
Ycah.
Both of them?

Yes. 1 said, “Is there a problem here?” Ie said, *“Yeah—
come here.” And as he was talking the other officer had a
flash light and was looking into my car.

So that one guy was talking 10 you and the other guy was
flashing a light into your car? Were you, were the
windows in your car rolled up?

Everything was rolled up. I told him, “You don't have
permission to look in my car nor can you look without my
consent.” 1 wasn't sure but that’s what I told them—I"m
not sure if that’s the law. “But if you want to look, that’s
OK. I have nothing to hide."”

I said, “What did 1 do wrong?"" He said, “What's your
name?” [ said, “What did I do wrong?”’ He said, “What's
your name?”’

So they said, “Do you have your license?” “I don’t have a
license on e, it is in the car.” So I went inside the car.
And I said “I want 10 know why you stopped me.”

So I had my wallet with . my running bag with the gear. |
moved all the bagels and reached out my wallet.

He said, “You stand over here.” 1 said, “What's the
problem? And he said, “You stand over here.” He said,
“Are you going to be a tough guy?” I said, “I want to
know why you stopped me. You just can't arbitrarily stop
me for no reason.”

So then the guy takes out his culls. I asked him, “What
are you doing?” I said “You are arresting me?”" But he
didn’t say a thing.

He didn’t answer you!?
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recreating what happened from the client’s viewpoint. Although all
the comments contributed to the events of the next week, two com-
n!cnts from a fellow participant, Derrick Bell,*7 had the most imme-
diate and long-lasting effects. One comment lay fallow until much
later, and will therefore be discussed below. His other comment
had immediate effect. He observed that both the two tales of my
draft article and Johnson's case were fundamentally about clients
w.ho sought to preserve their dignity and identity. His comment
highlighted a fact that I have not shared yet in this article, precisely
because it had been largely excluded from my thinking about the
case up until the time of the symposium.
~ One day during the period between the two evidentiary -hear-
Ings on our suppression motion, one of the students stopped me to
re!ale a telephone conversation he had just had with Johnson. In
this conversation our client had revealed for the first time that, at
lﬂhe arraignment before our appointment, the prosecutor had of-
fered to dismiss the criminal complaint if Johnson paid court costs.
‘Johnson told the student he had refused this deal.

‘ Johnson's rejection of a deal that for fifty dollars would have
eliminated the risk of being found guilty made clear that he wanted
something more than simply being cleared of the misdemeanor
charge. Therefore, I began to think that my translation task might
require not only an innovative expression of “what happened” but
also a “‘new word" for relief.
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G. Collaborating With the Client

S"everal days after the symposium ended, Johnson came in for a
meeting to plan for the upcoming wrial. He arrived a few minutes
early, before the students had come down 10 the clinic, so I took the
opporlu.nily to talk with him. I asked him what he wanted out of this
case. His response, as best as 1 can reconstruct from my memory
and a few notes taken at the time, included the following points: I
would l-ike to have my reputation restored, and my dignity. The in-
convenience can't be corrected. It got me a litde unsetded, which is
very unusual for me. It's my honor, my name. I feel violated. They
tarnished my name.” We talked for a few minutes about the results
of the arrest, how his car was towed, how he spent several hours
held at the state police post, how he had to show up late for work

the next day and felt that people knew he had gotten into some kind
of trouble.

Professor Derrick Bell is a distinguished African-American lawyer and academic.

s”',"‘{'_' l)l'ZRR-ICK BELL, AND WE AvE NoT Savep (1987); Derrick Bell, The Supreme Court,
1984 Term—Fmeword: The Cnil Rights Chionteles, 99 Harv. L. Rev, 4 (1985).
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I then told him how I had been thinking about his case and
relating it to my ideas about representation. I'said I wanted to find a
way to communicate to the judge and jury what the events had
meant fo him. During the ensuing conversation, we developed the
idea of literally giving him a voice in the courtroom by having him
cross-examine Trooper Kiser.48 The idea had some appeal as a mat-
ter of trial strategy because such a cross-examination might almost
re-enact for the jury the confrontation of that night, giving them a
chance to see Johnson and Trooper Kiser interact directly rather
than through proxies. In effect we would be saying:

Observe Dujon Johnson as he asks the trooper to explain his ac-
tions; he was doing the same thing that night. Today he stands
behind a podium with the force of this court behind him as he asks

his questions; therefore, he reccives answers. That night he stood

with only his own courage behind him; therefore, he reccived no

answers, only orders Lo submit to arbitrary authority. Today he

receives the respect to which all free citizens in a democracy are
entitled; he deserved no less that night.

But more importantly, under this novel approach the trial itself
could potentially provide the relicf Johnson sought: the restoration
of his dignity. The very structure of the trial would enable him to
obtain the answers, and the respect, he was denied that.night. The
trooper would have to answer questions about why he stopped
Johnson, “what the problem was,"” and why he needed to conduct a
pat-down search. If Trooper Kiser was a smart witness, he would
answer directly and with courtesy, thus treating his interrogator as a
respectable person. 1he did not weat Johnson with vespect, assum-
ing that Johnson conducted the examination properly, the jury,
hopclully, would vindicate Johnson’s view of who had the attitude
problem that night. }

I emphasized to Johnson that this approach would require a
substantial amount of preparation time and would involve perhaps
some higher risk of conviction; the strategy could backfire and alien-
ate the jury. He said he was more than willing to put in the required
time and take the risk.

Reflecting back on this strategy, it seems to me that T was trying
1o usc the cross-examination of the trooper as a bridging experience
for two dilferent translations. First, | wanted to translate to the jury

A8 As best as | ean recall, [ was the lirst to raise the idea, but Johnson immediately
responded that he had been thinking about asking us il he could participate in cross-
examining Kiser. 1 did not discuss this important change in wial strategy with the stu-
dent attorneys before presenting it to the elient, thus “taking over” the case from them
at a critical point. My intervention at this point without first involving the students was
inconsistent with the goal of encouraging them to ke primary responsibility for their
clinic cases, see supra p. 1310, and probably was a mistake in terms of dinical pedagogy.
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paying you, that fact alone means that I'm in the back-seat.??
Even today during court this morning, I'm in the back-seat.?® Al-
ways the secondary person.

He said that at times we had made him conscious that he was
different and specifically treated him as if he was ““an indigent men-
tally as well as physically.” He felt that this treatment suggested that
we expected him to exhibit a kind of “laziness, nonchalance.” He
gave specific examples of conversations in which the students had
reminded him of the importance of awending various court dates.
He asked, “Why must I qualify myself, reveal my soul to you, con-
vince you that 1 wasn’t there for good reasons?™"34

Our client then spoke more directly about how it seemed we
were (reating him “differently.”

I have a big thing about respect. Sometimes it was as if you were
talking to a child, trying to make me understand as if I had no
common sense. . . . Do you guys actually think I'm stupid, lazy
and slow? Most black people have that stereotype, of being that
way. You don't know that? . .. The way you guys talk to me and
approach me— it's a little like the way Trooper Kiser approached
me.

Up to this point, Johnson had been speaking primarily to the
two student attorneys. But he then turned his attention to me.

You're the kind of person who usually does the most harm. You
have a guardian mentality, assume that you know the answer. You
presume you know the needs and the answers. Oversensitivity.
Patronizing.>> All the power is vested in you. I think you may go
too far, assuming that you would know the answer.

H2

As I recall, Johnson made this point literally by stating that whenever he and the
students travelled in the same car, the two students sat in the front seat while he rode in
the back, ‘There had heen several such irips because the students had offered 1o pick
Johnson up at the bus station in Ann Arbor and take him 10 court.

53 By this statement, Johnson was referring to the fact that he was sitting behind the
bar in the audicnce section rather than at counsel table when the prosecutor moved o
dismiss and the judge responded. 1 cannot recall why this was the seating arrangement.
Certainly we would have had our client seated with us for the trial. Perhaps we forgot to
make room for Johnson at the table when the case was called and were too surprised by
the prosecutor’s motion to explicitly invite Johnson to cross the bar and join us. I will
confess it never occurred to me to ask Johnson if he wanted 10 respond to the prosecu-
tor's motion himself or to speak direcily to the judge.

534 Apparently Johnson was referring, at least in part, 10 a telephone conversation
with one of the student attorneys in which the student encouraged him to auend the
hearing during which the troopers would be examined and 10 a later tetephone discus-
sion when one of the students asked him why he failed to appear for that hearing. See
supra note 31.

55 This was the second time that day Johnson had uscd the word “patronizing.”
‘The first time was in reference to the judge's speech in the countroom. See supra p. 1329,
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And here the story ends, at least the story of my eftorts to rep-
resent Dujon Johnson.*¢ After the symposium, but before the rial
date I had thought of changing that earlier article into A Tale of Three
Clients, by adding Johnson’s case to illustrate how the translation ap-
proach could be applied. But faced with Johnson’s devastating cri-
tique, I quickly changed the title back to A4 Tale of Two Clients. 1 was
hesitant to assume *“that I knew the answer”; indeed, I was sure 1 did
not understand “what had happened”” well enough to write ahout it.

But in a sense, the story has continued, as I have presented this
case to various audiences, thought about it, and finally attempted to
write about it. The next sections tell the story of my struggle to
understand what happened, and thereby test the translation meta-
phor as a way of both thinking about and changing the way I prac-
tice law.

11
TRANSLATION AS A METAPHOR FOR LLAWYERING

My ideas for describing the practice of law as a kind of transla-
tion have their foundation in a very simplified theory of knowledge.
This theory uses a model of mental activity divided into three sepa-
rate levels: sensation, experience, and knowledge. In this model,
the level of sensation consists of the raw input from the external
world, the complex pattern of nerve impulses from the sensory or-
gans. This is the lowest level of animate being; pure sensation can
stimulate an animate response but cannot be consciously exper-
ienced in that form. In order for sensation to rise to the level of
experience it must be sorted and structured in relation to indepen(_i-
ent forms of intition. For example, the impulses from the optic
nerve are sensation; visual perception is experience. We perceive
an object as having a certain shape, size, and position, all in relation
to an inherently assumed space.”’

Instead of a sharp dichotomy between an external “real” world
and an internal “subjective’” world, this model postulates a dynamic
relation. The internal world we experience is constituted out of sense

56 On that last day, we did discuss with Johnson the possibility of a civil rights suit
against the troopers. He was quite interested in such a suit; unfortunately, we had o tell
him later that our clinic was not able 1o take on that kind of litigation. 1 did contact the
director of the Michigan ACLU, who indicated they might be interested in assisting
Johnson. Two months after the wial date, I left Michigan to 1ake my current joh, but 1
wrote a long letter 10 Johnson referring him o both the ACLU and several private attor-
neys who did civil rights litigation. T also said in that leuer that 1 had called both the
Michigan Civil Rights Commission and the Intra-departmentat Affairs Office of the state
police and had been told that both agencies would review any complaint he filed with
them regarding tee arrest.

57 Ser 1 Exnst CassiRer, Priiosorny or Sympotic Forms 100-01 (Ralph Manheim
wrans., 1953).



