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from existing studies of the reflective lay person—client or pro se
litigant—as “informant” is even more serious. Conley and O'Barr
are typical in asserting that whether their interpretations of re-
corded discourse are idiosyncratic can be tested against the reader’s
own assessment of the same texts. But the researcher and her audi-
ence are likely to be a rather small, homogenous group of privi-
leged, academically trained persons, probably members of the same
intellectual discipline. Thus the gap that these studies consistently
reveal between client and lawyer, party and judge—a gap related at
least in part to differences in ethnicity, class and education—could
well be replicated between researcher and studied participant. 't
Lost is what seemed to be the major contribution of ethnography in
the first place: the sense of encountering a mind distinctly different
from your own and of thereby expanding your own imagination of
how life can be lived and understood.

One could provide a partial answer by structuring research so
that the interpretations produced by micro-analysis of texts are then

the panicipants themsclves. However, it is likely that few of those researchers into legal
discourse who are legally trained have praciiced extensively in the settings studied; typi-
cally the cases represent areas of practice where the bar is quite specialized: misde-
meanor defense, divorces, legal aid work. As Maynard persuasively showed in his study
of misdemeanor plea bargaining, such practice settings have their own distinctive forms
of discourse that have little to do with what most lawyers learned in law school. Mav-
NARD, supra note 15, :

Admittedly, if as in this Article the person analyzing recorded discourse is also one
of the lawyers participating in the case, there is a risk of self-aggrandizing or self-flagel-
lating bias. My suggestion that a lawyer use ethnographic techniques on her own case is
directed more toward improving the lawyer's representation of that particular client and
toward expanding the lawyer's imaginative capabilities (for a similar use of ethnography
as a modetl for lawyering, see Lopez, supra note 8, a1 1656, 1677). 1 am not ready to
assert that such very participatory observalion has empirical value for researchers.

A very recent experiment in using graduaie anthropology students 1o conduct
cthographic analyses of actual client interviews by clinical law students at the D.C.
Schaol of Law snggests that such collaboration is capable of both improving ihe quality
of legal representation and providing useful social science data. Sez Lynne Robins, et al.,
*“Using Ethnography in a Public Entitlements Clinic” (Paper presented to 1992 Annual
Meeting of Law & Society Association; on file with author). In particular, Robins, et al.,
suggest that the law students' experience of studying their recorded interviews in collab-
oration with the anthropologists gave a far more fundamental understanding of why
they needed to alter their modes of client interaction than could be achicved solely by
teaching techniques for interviewing. Id. a1 2; see supra note 3.

160 Conley and O'Barr provide incisive criticism of both traditional and critical legal
studies for failing to systematically listen 10 and present the voices of those actually us-
ing and affecied by the legal system. Convey & O'Barg, supra note 10, at 170, 1 agree
that they provide a significant service by presenting subsiantial verbatim texts of the
participants’ actual speech rather than simply characterizing their discourse. Neverihe-
less, only the voice of the scholar is heard when that discourse is given significance
through interpretation. The same criticism could have been made of this Article but for
Johason's initiative in contacting me last year that made possible the inclusion of his
voice in the analysis of his case.
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discussed with the lay participants themselves.'®! .ln c?rlicr versions
of this Article I spoke with deep regret about my n'1ab|hty to engage
in such a dialogue with Dujon Johnson abou.t my interpretations of
what had happened during our representation of him because he
was no longer my client. But last year I was dellghle.d and surpnstﬁ
{0 receive a letter from Johnson, now living and going to school in
lowa, inquiring whether I had ever written that aruc.le about his
case. I responded by sending him the current draft with a number
of pointed questions. What followed was a long telephone conver-
sation, a three page letter from Johnson, and a very pleasant meet-
ing in lowa City last fall (where ] l!appencd lo‘he for a confcre‘nce.)
during which I finally met his family afld, 1 (hm_k,‘mad.e the transi-
tion from attorney and researcher to friend. Thl_s for(ull'ous experi-
ence convinces me that involving the cliepl in .lhe interpretive
process has great value, at least if the client is willing z-md doing so
does not interfere otherwise with effective representation. ‘

With his consent, I am incorporating many ofJohnson s com-
ments on my analysis into this paper as the last section. As you W‘l"
see, his response surprised me on a number of points. Tam dcliber-
ately giving Dujon Johnson the last word on the meaning the Atu-

tude Problem Case.

v
INTERPRETING THE TEXTS OF THE ATTITUDE ProB1L.EM CASE

A. The Police Report

I begin my analysis by .:icmpting to make explic.it my own un-
derstandings, as a participant in the case, of the significance of the

161 For example, Conley and O’Barr report pos_l-lrial interviews with pal:l;{es hl;? d(;
not indicate whether their own group analyses (.Whl('h perhaps hm.i not yet |:| cn p :(“(e
were incorporated into those interviews. Id. at xi. Indeed, the paru;s ow:; r;lri(:s'):':erul
interpreations of the litigation events are not generally repnrl'cd eyon lh e ‘g reva!
dissatisfaction with process and result, although Conley and O'Barr state t :l the § -
trial interviews “yielded telling insights and slodme of the most important chies (o
i ion of carlier phases of disputes.” Id. ) .
lmcr.gﬁ‘(?:osl;ral. ina rclcem elhnogrgphic description of how nineteen wclfallre rclc'lpn
ents discussed their expericnce in being rcpresvj‘nlcd !)y legal aid auor!\e}-_s.u'\. we -."|c
disputes, seems to have engaged in such discussions with al lca§l one of his in n;lu;‘)u.u s
whom he identifies as “Spencer.” Sarat takes his provocative u'lle. The Law is .-ld ;n..
direcily from Spencer’s own words and builds much of his ;m:llys|§ around this an] n-l _|;;'l.
metaphoric key words and phrases us.cd by Spencer and other mfor:mr:ls m;ges“,n,,:,
the meaning of their experience. Austin Sarat, " .. The Law is All ()wr " A:;"'::')()()’)m:m-.
and the Legal Consciousness of the Welfare I'o_ur, 2 Yare J.L. & _IlUMANnn.s 3 . (14 h . Fur
ther, Sarat reports a continuing dynamic engagement with SPcnu:r (Iurmf_; 1 el;:'
two-month research perind about Spencer’s contention that Sarm muld_nl rea’.)_ m.1-|
derstand” Spencer’s experience, which at least suggcsls‘lhal fll.“shill:t"d ‘l;ns"prm;s::i):‘\'.:-
interpretations with Spencer. Id. al 350-51-. 37‘..);..w nl.iq id. m 56.-). n.6 (.|..1|.u ques
ing his own ability to comprehend his subjects” immediate material needs).
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police report. When I read the police report for the first time, some-
thing like the following sentences formed in my mind: “Our client
wasn't really arrested for disturbing the peace. This is a case of a
traffic stop that escalated into an abortive Terry stop-and-fiisk which
was then converted into a pretext arrest.” The second sentence can
only be fully understood if one knows the meaning of the thrce key
phrases in the language of the Fourth Amendment: traffic stop,
Terry stop-and-frisk, and pretext arrest. The use of these phrases
brought into play a complex way of conceptualizing the relationship
between American citizens and the police, a conceptual system built
on the single sentence of 54 words that constitutes the Fourth
Amendment to the United States Constitution. 62

The Fourth Amendment protects the right of the people to be
sccure against “unreasonable searches and seizures” and specifically
prohibits issuance of warrants for searches and seizures unless the
warrant is based on probable cause, supported by sworn statement,
and specifies the place to be searched and the person or things to be
seized. The paradigmatic examples of permissible Fourth Amend-
ment aclivity are the seizure of a criminal suspect pursuant to an
arrest warrant and the search of a house for evidence of a crime,
pursuant to a warrant specifically identifying the location of the
house and the items of evidence to be seized.!53 However, the core
activities of arrest and house search pursuant to warrant now repre-
sent only a small part of the Fourth Amendment world. Primarily
through a process of expanding and complicating the meanings of
“reasonable,” “search” and “seizure,” a Fourth Amendment lan-
guage has developed which can now be used to describe and regu-
late an enormously wide variety of interactions between citizens and
the police.!64

The Supreme Court’s 1968 decision in Terry v. Ohio initiated
one of the most important expansions of Fourth Amendment lan-
guage.'%> A policeman had approached Terry on the street, asked
him his name, and then patted Terry’s breast pocket, feeling a pistol

162 The right of the people to be secure in their persons, houses, papers, and

eflects, against unreasonable searches and scizures, shall not be violated,
and no Warrants shall issue, but upon probable cause, supported by Oath
or allicmation, and particularly describing the place to be scarched, and
the persons or things (o be seized.

UL.S. Const. amend. 1V.

163 Implicit within the Fourth Amendment meaning of “warrant” is a process of
presenting the probable cause evidence (0 an independent magistrate; the scarch or
seizure can only take place if the magistrate decides to issue the warrant and then the
activity must take place within the limits set forth in the warrant,

164 In Cunningham, supra note 109, I discuss extensively the semantic history and
currently confused meanings of “searches™ in the language of Fourth Amendment law.

165 392 US. | (1968).
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within. At that time, those actions did not readily translate into
Fourth Amendment terins. The Court chose to expand lhc—z‘lan—
guage of the Fourth Amendment to cover what happcnqd to Iel.rry
by adding to Fourth Amendment V(?cal?ulary lwo-words (rom po |lcc
vernacular: stop and frisk. The brief interrogation of 'Ieny. on llef
street (the stop) although not an arrest was still a km(! of scizure ;)
his person. The pat of his pocket ((h.c frisk) was a kind of scarch,
albeit far less intrusive than the paradigm search of a 'house“ .
Terry was not, however, a case of simplistic translation of “'stop ]
(police vernacular) into “seizure” (Fourth Afncndmcnl), ord 0
“frisk” into *“search.” Stop, frisk, search, and scizure a{l chang.e' in
meaning as a result of the way they were usc.d in lh.e Terry opln-lond.
Indeed, the creation of new meaning in Terry is rouunely.recogmz;
through reference to this new category of search an_d seizure as t le
““Terry stop-and-frisk.” Before Terry, the stop and frisk were cnurc()i'
discretionary police procedures. Terry transformed the stop ancl
frisk into exercises of Fourth Amendment power anfi lhu.s subjecte
‘them to the Fourth Amendment principles of justification an('l re-
straint. But because the stop and frisk clearly could not fit Wllhlg
the warrant process, the meaning of “reasonable searches an
seizures’” in the Fourth Amendmenl. suddenly becam(.e much r;ore
complex. The Court held that if a seizure of a person is (()in|l‘y a errvl
stop, it is reasonable as long as the officer has observe ur.lusfual
conduct which leads him reasonably to conclude . . ‘ that crm;na
activity may be afoot.”!%¢ If the search of‘a person is only la erry
frisk, then it is reasonable so long as lh_e OﬂlC(.TI' can rcason_ab );lcon(i
clude “that the persons with whom he is deahng'may bealmc alnIL
presently dangerous.”!'%7 Gone lr.om the meaning ol l(lalS()ll«Il')
search and seizure” in this context is the requirement that t 1e. p(()l'lcer
suspicion of criminal activity be based on the far morce ('l(.‘lll..lll rm[:;
standard of probable cause or that an independent rpagls‘lrale |r§‘
evaluate the suspicion based on sworn statement before the scarch
or seizure can take place. However, the officer must 'be able ll‘o artic-
ulate specific observations to support a stop and Il;rﬂnsk-——an unpar-
ticularized suspicion or ‘hunch’ " will not suffice. ‘ N
The expansion of Fourth Amendmcn.t I?mguagc o cnu)m|c)'(\ss
the Terry stop and frisk also led to lhc‘speaal'l'zed meanings I lfl.]. er-
stood when 1 used the phrases “lralhc. stop” and ‘pretext arvest.
Stopping a motorist to issue a traffic lufkel clearly is nof an z?r‘rc:lsl.
but after Terry “stop” now suggested Fourth Amendmu?l ac'lng )l'
The Court has indced extended Terry to traffic stops, holding in Del-

166 /4. at 30.
167 4.
168 [d a0 27.

3§
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aware v. Prouse 159 that a traffic stop must be based on “at least ar
ticulable and reasonable suspicion™ that the motorist has violat <;
the law..'7° Could a traffic stop then lead to a Terry frisk? Again tze
answer is yes: an officer engaged in a traffic stop can go so far as to
(7>‘rder a mot9risl out of the car and then frisk him.!7! However, as in
Cie(*)r:]ys.. t(l]l;: lf}';llstkd:nust be _]\{sliﬁed by t.wo separate articulable suspi-
O € suspect is engaged in a crime (the traffic violation)
necessitating the investigative stop, and (2) that the stopped sus
is armed and presently dangerous. PP pee
The phrase “pretext arrest” also has special meaning in the
post-Terry legal world. Although Terry declined to apply strict prob-
able cause and warrant protections to the frisk, it retained lhg un-
derl)_llpg principles of justification (by requiring articulabl
suspicion ll’.lal a frisk was necessary to protect the officer from armefi3
assault dlfrmg the encounter) and of restraint (by limiting the frisk
to searching activities likely to eliminate that risk). However, five
years af(_er }he Terry decision, the Supreme Court abandoned ’even
these _pnnc1ples in the context of frisks taking place after an arrest
In United States v. Robinson,'?2 the Court held that incident to a lawfui
arrest, an officer could conduct a complete search of the suspect
even _lf he I.md no basis for believing that the suspect was armes gr
carrying evidence of a crime. Because earlier decisions had alread
sanctioned warrantless arrests if the officer had probable cause anZl,
needed to act swiftly to prevent escape or further crime, Robinso
created the obvious danger that an officer who wanted to ﬁ:isk som "
one, bu}tl lacked the articulable suspicion required by Terry, wou;:
?r:‘r;fllni:y;g)ermn on a pretext and then conduct the frisk with
By changing the meanings of *“‘searches and seizures” in the
Fourth Amendment. the Court not only created new ways of talkin
about police-citizen interactions; it changed those interactions iE
profound and widely-varying ways. Although Terry may have been
ulllcn‘dcd to protect citizens from unjustified or excessive police ta
tics, it also created new incentives to abuse the traffic stogand waf':
rantless arrest. A patrolling officer wanting to interrogate and frisk
a suspect mlght be tempted to find a pretext to issue a traffic
ucke}.f"" Having then stopped the suspect but lacking articulable
suspicion that the suspect was armed and dangerous, the officer

169 440 U.S. 648 (1979).

170 14 at 663.

171 Pennsylvania v. Mimms, 434 U
| g . .S. 106 (1977).

:;i 414 U.S. 218 (1973). a )
3 See 3 WAvNE R. LAFAVE, SEarch ann §

A - LAFavE, Sk E1ZURE § 10.8(a), at 59-63 (2d cd. 1986

o Lo |l| e.ar (Tf.s.u.ch p_olenm'll abuse ol_' the traffic stop led the Court in I)elnwn:r . I’mn)r)r.

ar the practice of stopping motorists without evidence of a traflic violation .I’mm.r
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might then make an arrest for a petty crime and frisk incident to the
arrest. Police discretion over traffic violations and misdemeanors is
broad in practice and abuse is likely to go unnoticed, particularly if
the frisk reveals no evidence of serious crime. 1f the frisk turns up
an unregistered handgun or illegal drugs, then, in a felony prosecu-
tion based on the discovered evidence, the prosecutor may have to
litigate the legality of the stop or arrest in a suppression hearing.'”®
But if the frisk is unproductive, only the pretextual traffic ticket or
misdemeanor charge remains. Such cases rarely draw the attention
that could uncover abuse because they are litigated, if at all,'76 in
the lowest courts which operate almost invisibly, in part because ap-
peals from such courts rarely result in published decisions.'”” Thus
it is the totally innocent person, who neither committed a traffic vio-
lation or petty crime nor carried evidence of a crime, who is least
likely to receive vindication for violated Fourth Amendment rights.

Because of these dangers, many commentators have recom-
mended that Terry stop and frisk activities be permitted only on ar-
ticulable suspicion of serious offense, excluding such petty crimes as
loitering and disorderly conduct.!™ This recommendation, how-
ever, has not been acted upon, leaving the thankless task of vigi-
lantly defending petty prosecutions as one of the few potential
saleguards.

Application of Fourth Amendment language to the police re-
port operated in several different ways. When 1 read the phrase
“traffic stop,” I assumed that the phrase had the same meaning in
the officer’s vernacular as in my Fourth Amendment language. 1did
not consciously translate; I just assumed the writer of the report and
I at that point were speaking the same language. However, several

440 U.S. a1 663. Neverthcless, the Court left open the possibility of less-intrusive *'spot
checks.” Id.

The Court has sanctioned the use of roadblocks which stop alt motorists to check
for sobricty in large part because the police have no discretion to stop particular motor-
ists on the pretext of checking for drunkenness but with a real agenda of looking in the
car or frisking the driver. Michigan Dep’t of State Police v. Sitz, 110 8. Ct. 2481 (1990).

175  Although the felony defendant may have the incentive and resources to chal-
lenge a police abuse of the Terry doctrine, such settings are inimical to correction of the
abuse. The defendant is often unsympathetic—many cases reach appellate courts on 4
guilty plea conditioned on the right 1o appeal a lost suppression motion. And, of
course, it appears that the “abusive” practice has in fact ferreted out and perhaps pre-
vented criminal activity. .

176 Many searches are undertaken without any intent to prosccute. LAFave, supra
note 178, § 9.4(D, a1 537 & n. 197, B

177 For example, in Michigan, appeal from the district court is to the circuit court
which, unlike the intermediate state courts of appeal, does not issue published opinions.
Ser Mich. Ct. Rules 4.102(E) (appeals from misdemeanor wials in district court); 7.101
(appeals to circuit court); ¢f. Mich. Ct. Rule 7.215 (publication of opinions of the court of
appeals).

178 Ser LAVAVE, supra note 173, § 9.2(0).

w", .



1362 CORNELL LAW REVIEW [Vol. 77:1298

paragraphs later I deliberately translated the officer’s request to
“pat him down only to dispel the possibility of him having any weap-
ons"7 as an attempted Tery frisk. Understood as a Terry frisk, the
oﬂ‘icer's initial attempt at a pat down was “abortive” becausc' the
officer’s feeling *‘uneasy with the situation” did not translate into
Fourth Amendment articulable suspicion that our client was armed
an‘cl presently dangerous. The statements under the heading
"(,aus.e for Arrest” added up to no more than a hunch that our cli-
ent {mghl be armed and dangerous. The officer did not report ob-
serving anything specific, such as a bulge under clothing or a
sudden movement toward a pocket, that would indicate our client
had a weapon on his person or in reaching distance.

~ Still using Fourth Amendment language, I then substituted my
mterpretation of what happened (a pretext arrest) for the officer’s
statement, “arrested for Disorderly Person.”'%¢ When Johnson
(quite justifiably) refused to submit to a frisk, the officer converted
-lhe Ten): encounter into a pretext arrest in order to cover up the
impropriety of the frisk. When his hunch that Johnson possessed a
weapon or was hiding something such as contraband turned out
wrong, the officer was forced to carry through the charade that
Johnson had committed a misdemeanor.

By translating the police report into Fourth Amendment terms
I sought to bring what happened into a universe of carcfully rcgu-'
lated relationships between citizens and police where the officer, not
our client, was the wrongdoer. At the same time I imposed on a
rather inchoate mass of shifting and fast moving events a structure,
sequence, and set of rules, rather like a chess game or courtly dance.
This translation appealed to my desire for a sense of moral out-

rage o fuel my advocacy and scemed to promise a winning strategy.
Of course it had nothing to do with our client’s story—which I had
not yet hcard—Dbut at the time developing a theory of the case based
entirely on the police report seemed perfectly normal. Strategically
we would win more easily if we could take the police version of whai
hflppened as true rather than force the fact-finder to make a credi-
bility choice between the police account and our client’s story. But
as a result, when I did hear the client’s story by reviewing the video-

lape of the interview, I had already decided o translate the events
into Fourth Amendment terms.

7t
179 Povice REPORT, supra note 16, at 3.
RO g
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B. The Suppression Hearing

In retrospect, thinking of my advocacy as translation, I now sce
the suppression motion as motivated in significant part by our de-
sire to shift the language in which the opposing lawyer and judge
discussed the case from that of substantive criminal law (the peace
disturbance) to the language of the Fourth Amendment. In the
translation of “what happened” into the language of the misde-
meanor complaint much was lost from Johnson's viewpoint. The
complaint failed to indicate that the only persons “disturbed™ by
Johnson were police officers. Likewise, the only setting for what
happened in the complaint was “a place of business” (the gas sta-
tion). The context of police interrogation and searching was lost.
The complaint’s language seemed to limit us to be arguing cither
that our client did not speak and act as alleged or, if he did so, that
his conduct did not rise to the level of criminal peace disturbance.
We could hardly speak of the troopers as police at all. In contrast,
the suppression motion brought into play a language rich in vocabu-
lary about police conduct that we could use to talk persuasively
about our client as victim rather than wrongdoer.

However, like all vital languages, the language of the Fourth
Amendment had both limitations and potentialities beyond my com-
prehension at the time I chose to use it. I thought of that language,
if at all, as simply one of many tools I could take to hand in the
service of my client. It took a shocking defeat to make me realize
that what I thought was well in hand possessed a life of its own.

The shock of hearing the judge's blatant disavowal of what I
thought Zery stood lor caused me to become aware of how meaning
was both lost and added by translating *‘what happened” in Fourth
Amendment terms. James Boyd White has suggested that the
Supreme Gourt's interpretations of the Fourth Amendment be read
as creating a language that citizens and police officers might actually
use in talking about their interactions.'8! One correlative of this
concept is that the citizen and the police officer each would demand
of Fourth Amendment language that it “speak to the situation in a
way that he can respect.”’¥2 This standard does not require the
Court to satisfy the expectations of both citizen and officer; in any
given interpretation one or the other might justifiably feel that his

181 James Boyd White, The Fourth Amendment as a Way of Talking About People, 1974
Sup. CT. REv. 165 [hereinafier White, Talking About People]. A revised and edited version
appears as Chapter 8 in JUSTICE AS 'TRANSLATION. See WNITE, supra note 65, ch. 8. [uthe
original article, White refers to this concept as a “discourse of adjudication.” White,
Talking About Peaple, supra, at 166. In the revised version which appears in JUSTICE As
TranstaTion he has changed his terminology to “language of adjudication.” Wune,
supra note 65, at 178,

182 White, Talking About People, supra note 181, at 166.
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rights and needs have not been given adequate weight. But none-
lhc.lcss, as long as the Court’s language provides a vocabulary in
which each participant can voice his concern, the Court successfully
creates a “C(?mprehensible public world™ that both can respect.!#?
The ulle.n_mtlve is an interpretation creating a language that oné of
the participants, either citizen or officer, “cannot speak, in which he
cannot locate himself, which does not deal in intelligible ways with
claims he regards as important.’’184

Terry can thus be read as providing a language that gives a voice
to bpth the citizen and the officer. The officer can speak of his inter-
est in protecting his safety and his corresponding need to make
quick, (_)n?(he-spot decisions; thus, in his view the court should re-
spect his judgment and discretion. In turn, the citizen can speak of
even a momentary interrogation against his will, or a brief intrusion
on ln's .personal privacy, as a violation of his legal rights. Terry gives
the citizen a voice to ask the officer ta justify his actions in terms of
the oﬁict?r_'s mission to detect or prevent crime, and further empow-
ers the citizen to ask the officer to limit his intrusion to the minimum
necessary to serve that mission. .

However, there is a potential danger in the language created by
Teny What lf.[he officer turns the language of Terry against the de-
cision by arguing to a court in the following way:

You are not speaking fairly to the hazards and uncertaintics of my
task. When ! stop a suspect, my decisions must he made quickly
apd on the basis of incomplete information. You are asking me to
risk my life just because I might not be able to justify my actions
months later to a judge by pointing to what you call ““articulable”
facts. Yet I know and you know that my sense of danger may be
both real and accurate even if I cannot articulate it.'%%

‘llkfore Terry, the officer, in her attempt to describe the search as
reasonable,” would have been largely limited to speaking of the
'n‘ccd lo preserve evidence and the limited intrusion of the search.
I'he ensuing discussion would have therefore implicitly balanced
the szen's Fourth Amendment rights only against the effective de-
tection and prosecution of crime. The citizen could speak of his
own rt‘:al and specific harm caused by the scarch, but the officer
could mvpke only speculative prevention of harm to a hypothetical
future crime victim if the search could not take place. But 7eny

183 /4 ad 167.
184 gq.
V85 This passage is based on a similar imagi i
ilar imaginary argument in White's article. See /d.
at 199; Wm:rr.. supra note 65, at 193-04. For a well-reasoned argument that Teny and il;
progeny strike the wrong balance of competing Fourth Amendment values, see Tracey

Maclin, The Decli i ion: The Four .
e TQ,;,; l(z/l' gl)’(_l;oflgh, of Locomotion: The Fourth Amendument on the Streets, 75 Con-
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changed this by giving the officer an enormously powerful new rhe-
torical resource: the ability to match, and perhaps overwhelm, the
citizen's voice by also speaking in the first person of his own rights
and of the not very speculative potential harm to him while con-
ducting his perilous public service.

The Robinson decision'®® can be read then as fulfilling the dan-
gerous potential of the language created by Terry. Under the
Court’s holding in Robinson the simple fact of arrest terminates the
citizen’s right to speak in the language given to him by Terry: once
arrested, a citizen can no longer ask the officer to justify a search of
his person, on grounds of either preserving evidence or protecting
the officer’s safety.'8? The Robinson decision shows that, once the
citizen is thus silenced, the voice of the officer, speaking of the need
for a standardized practice of disarming and discovering evidence in
all arrests, carries the day.

Interpreted in this light, Trooper Mraz’s testimony was charged
with a force 1 did not recognize at the time. His responses to our
insistent questioning about whether Johnson appeared armed and
dangerous no longer appear (o be evasions designed to cover a
weak case. Instead, Mraz was saying that from his point of view it
did not matter whether there were visible signs that Johnson was a
potential threat to their safety because, in order to protect them-
selves and perform their duty, the troopers must treat every motor-
ist “as if they were armed and dangerous.”'8% He took every
opportunity to speak of their need for personal safety.'®

When we wrote our suppression motion, we thought with satis-
faction that we were mounting our client on a vehicle that might
carry him to victory; instead, we had set in motion a juggernaut that
rolled right over him. I had failed to recognize that our Fourth
Amendment translation included the semantics of Robinson as well
as Terry. Beguiled by the superficial holding of Terry, 1 thought
Mraz’s testimony was favorable to us and thus did not hear the force

186 414 U.S. 218 (1973); see text accompanying notes 172-73.

187 “A custodial arrest of a suspect based on probable cause is a reasonable intru-
sion under the Fourth Amendment; that intrusion being lawful, a search incident to the
arrest requires no additional justification. It is the fact of the arrest which establishes the
authority to search.” Robinson, 414 U.S. at 235. .

188 See supra p. 1315. Mraz essentially made this statement three times within 1wo
pages of the hearing transcript. Toward the end of the student’s examination, Mraz
emphasized the point again: “As I stated previous [sic}, every \ime we make a traffic stop
we treat the person as if, doesn't mean that they were, as if they were carrying a weapon,
for our safety.” Hearing, supra note 32,at 13. -

189  See Hearing, supra note 32, at 1 1; supra p. 1316 (“The reason Trooper Kiser pat-
ted him down is that, for his safety along with mine. . .. Basically the pat down was done
for the officer’s safety, the troopers’ safety, myself and Trooper Kiser.”) 1 do not know
whether Mraz's emphatic testimony on these points was spontancous or part of a stan-
dard police “script” for testifying on Tery stop issues.

w“"l ‘
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of his consistent claim that their actions were taken to protect “the
troopers’ safety.” '™ But Judge Collins heard Mraz's voice loud and
clc.'ar. so clearly that he extended the logic of Robinson 10 explicitl
reject the holding of Terry itself. Acknowledging that in this Iarlicuy
lar case the troopers ““didn’t have any reason to believe that lrl)lc )cr:
son was arl_ned and presently dangerous,” he nonctheless said llhal
Trooper Kiser acted reasonably in doing “a brief pat down to pr
tect bo}h himself and his partner” because Kiser’s “first duty"pwz(:;
to survive. I'l seemed that in the world created by the language of
qum{on, Dujon Johnson had no right to ask for explanations o?'us
uhications; his role was to submit.'®' Even worse, his effort (o s Jealz
the Terry-language of the Fourth Amendment ,to the policcpwas

properly punishable as the wrong “atitude.” T i
first, last, and only word. s e The police bad the

C. What the Client Said
1. A Respectable Person

When I reviewed the videotape of Johnson's interview before
the trlal.date, the judge’s key phrase “attitude ticket”” alerted me o a
correlative key word in Johnson’s narrative: respect. He referred to
himself as a “'respectable person” and made a careful distinction be-
tween respecting authority and not respecting the abuse of author-
|l)".'92 I lhl.ls interpreted his narrative as being about the troopers’
:tilllslulrf to give him the respect he deserved and his appropriall; re-
len:n Og)a::lciclzrjcisl'hem the respect they wrongfully demanded: a prob-

f_\lthoggl.m our intent in shifting the case’s language from sub-
stantive criminal law to that of the Fourth Amendment was 10 move
the focus from our client's alleged wrongdoing to that of the troop-
ers, t.he Fourth Amendment language did not enable us to tall)k
meal'l'lngfully about what Johnson perceived as their “attitude prob-
lem.” The central question at the suppression hearing was whether

190 Spp id.

190 Ifa citi ;
a citizen aske lined hi i i
ya itz dn:kullholw e Rnbuua'n defined his place in a public world, he
ouk |;| that he is given no right to insist that the oflicer explain or
Js ily what he does; h.|s role is simply to submit. . . . Robinson . . . stands
:lh;: |l)|ermanlo.:m rhetorical resource . . . [for] anyone who wishes to argue
that he 'P.‘? |ce. shloul‘cvl have one blanket power or another as a matter
" p'ylu rzml hority.” . .. [T]t introduces into our constitutional law a
p nc;{) e of moral and intellectual brutality . . . .
“crzi:lll?sorlll. expose[s] to a substantial, arbitrary, and unreviewable
oxel ‘L(; police power every person who violates a substantial watlic
» which is in practice virtally everyone . . . [and) defines the arvested
3 person as an object of unregulated power . . . .
Ilnll)l":ng .-‘llmul People, supra note 181, at 203, 205.
Y2 See supra p. 1331,
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the troopers had particularized suspicion that Johnson was armed
and presently dangerous. Therefore, the probing spotlight we in-
tended to shine on the troopers promptly reflected back onto our
client. And that refracted light had a very narrow focus. The physi-
cal space illuminated was a short, narrow corridor extending from
Johnson's car at the gas pump to the point where he first stopped
when Kiser called out to him. The temporal space was even smaller:
the minute or so from the time Kiser called out to the moment of
arrest. Left obscured in darkness were the images of the police car
“whipping in" to block Johnson's car, the swaggering Kiser pulling
on his black gloves as he stepped toward Johnson, and Mraz peering
into Johnson's car with a flashlight.

And the loss was even greater. By translating the event as a
“Terry-stop,” we narrowed the issue to whether Kiser justifiably felt
a threat o his safety, making only two aspects of “what happened”
relevant: how our client appeared to the trooper and how the
trooper felt about that apparent behavior. The Fourth Amendment
story we sought to tell could be imagined as a scene played out on a
tiny, briefly illuminated stage on which orily one isolated actor ap-
peared (Johnson), who spoke and responded to an unseen person in
the wings (Kiser).'*® How the troopers behaved, and how our client
felt about their behavior, were simply not part of the picture.

The impact of the judge’s “translation” of what happened, “at-
titude ticket,” not only shocked me loose from the constraints of
viewing the events solely in Fourth Amendment terms but also sug-
gested a new way of hearing and communicating our client's story.
The word “attitude” inherently assumes an interactive relationship.
One can not have an attitude in total isolation. The underlving
question always is, “attitude in relation to what?” Judging John-
son’s attitude therelore required inclusion of the troopers’ behavior,
opening the door for us to argue that our client’s attitude was en-

198 | Lave slipped into a dramatic metaphor. “The proscenium arch thal separates
the stage from the audience in a typical theater is literally a frame and even.a “real-life™
play must he a kind of wanslation. No matter how the playwright, actors, and director
strive for accuracy, they can not help but exclude much of what happened in the re-
enacted events and add their own interpretations.

One could make the same point by imagining our Fourth Amendment {raming in
rerms of a television camera. By using the report as our experiential foundation, we had
used the trooper's perspective for our camera angle. We presented only what lie saw
without shifting the angle to our client’s perspective, putting the trooper “on screen,”
or moving the camera to a third party perspective which would have placed both client
and wrooper in the camera’s frame. Like the play, even the apparently verbatim nature ol
videotaping is a translation, because any perspective and focus necessarily involves ex-
clusion, an exclusion that results in an inferpretation of what happened. For example,
even if the camera is held from the vantage point of a disengaged third party, it cannot
then “see” exactly what etther participant sees.



1368 CORNELL LAW REVIEW [Vol. 77:1298

tirely appropriate in response to what the troopers were doing and
saying.

2. Being Treated Differently

The last meeting with our client on the day of trial had left me
with the gnawing doubt that much of his bitter frustration resulted
from our inability to understand enough of what he was saying to
translate well, that our “attitude problem” translation was incom-
plete. But it took months before I recognized the first of what were
to be many clues that my doubt was well-founded.

As I pondered this problem, the other comment Derrick Bell
made at the symposium came back to me.'?* This comment was as
casually confident, in its own way, as the judge’s “attitude ticket”
description. He was sure that the “problem” was a very familiar
one: our client got in trouble simply because he was viewed as “an
uppity nigger.” '

Bell's comment suggested that the lack of respect was part of a
story of racial oppression. Of course, such a story would extend far
beyond the narrow confines even of our lifetimes. But that story, at
a minimum, began several minutes earlier and several hundred

yards outside the frame that my ‘“respect” translation imposed:
back at the intersection of Hewitt and Washtenaw Avenues.

When 1 had replayed the videotape of the client interview in
reaction to Judge Collins’s bench opinion, I had deliberately fast-
forwarded to the point where Johnson described what happened af-
ter he got out of his car at the gas station. I only studied this three-
minute segment of the videotape (which is reprinted above),'95 as I
prepared and presented the first draft of this article. Although I had
seen the entire tape shortly after it was made, I did not view the tape
from the beginning of the interview again until several months after
first presenting the draft article, when I prepared to use the tape for

a discussion of interviewing in my class on pre-trial practice.!96

I asked the students in watching the tape to apply the transla-
tion model by using one word or phrase to summarize from the cli-
ent’s description “what happened” and then asking themselves what
was necessarily left out from the client’s story when that word or
phrase was used. Regardless of the phrase used by the various stu-
dents (typically “illegal search™), almost all of them “left out” the

Y94 See supra text accompanying note 47 (discussing Bell's first comment on the Atti-
tude Problem Case made at the University of Michigan Law Review's Legal Storytelling
Symposium).

V9% See supra pp. 132224,

1961 was willing 1o play a longer sequence because 1 had a captive audience for a
longer period and I wanted my students 10 see how the interview began and developed.

369
RANSLATOR Rk
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i hnson’s trouble with the
1 ther long narrative about Jo :  the
follO“N‘,"gh:: car—a p%rl of the videotape lh'«_n 1 had literally (')mu:?ﬁ
dmlc ‘lll'r\‘cn by my selective viewing and which of course T have le
up to '
o{)ll of the story I have told you so far:

aving problems with the clutch; T had run
“ 11::: ‘:)n hygdraulic oil. And when I went slh((;p}:)l:i
previously and [inaudible] obsechd I needed s "
as, [ went shopping for some oil because every
[l;w'cnl to a stop light, you know, .(he cll.uch.(l1 .
couldn’t shift it, so I had to turn it off, in order

shift it.
St Wait. You had to wrn the car offlto . ..
\Cl You see, | was having problems with my clutch.
St Right. . .
Cl The significance will, will develop as | [inaudible].

Well, 1 had problems with (he L:huc‘h’. I know at the
time it was short of hydrauhg‘_ on‘l. l m nol.‘a .
mechanic. Uh, T went to Mcijer’s for the .s(;o;;:)m[,
and went to the auto department and ask)e them,
well I've got this problem, what can I do?

St Was this, this right before . .. .

Cl Right before 1 realized I needed gas.

St Are they open 24 hours?

Cl Yes, they most certainly are.

Other St Oh yeh!

St I didn't know that — so that’s good to know.. r
ier' but 1 know his face

I can't recall the cashier’s name .
“ soc if 1 went back, he probably ... He explained 10

me that I need, um, hydraulic .oil. The p:o'ble::r:vnll:‘
the clutch was that it would stick. T couldn’t lshe .
order to shift the gear, 1 would 'have to luTn he er
engine off — that way I wmfldn t dama%e it S
telling me some hydraulic f"‘ — 1 bought sohe .Car
purchased some. And 1 sald.. L got'llmlo ll'" "
and [inaudible] the gas. I said, what I'l (:;, ] lOplhe
this in when 1 pump my gas. S0 1 procee (ei( Lol
gas station on Hewitt and Washtenaw. A-n “.l e

was a flashing red light. 1 turned the car oll.

St Right. o
l S »d the
Cl Because I couldn’t slow down and shift. Iur:uld
’ : - 3 M n Q g M . l
car off. Put it in first. CGrossed the street and thet
i . :
went on. There wasn’t any traffic coming.

‘e ?
St So, did you come to a complete stap?

- ‘



1370 CORNELL LAW REVIEW
Cl

[Vol. 77:1298

Came to a complete stop. Lights stayed on and
everything, though.
The fall.mje to pay attention to this part of the interview is parti
larly slnkmg because Johnson himself emphasized that (iler)‘cl ltcul-
problem’s significance “would develop” as he told the whole sll;:yl
chr\:\l/lheenll plre-wcwcd the tape before class, I.had mentally skipped
clutch story much as I had done earlicr by fast-forwardin
the m;?chmc. However, as I watched the tape again with m Slllg-
dents in class.. I suddenly “saw” for the first time why the cylul -t
problem was significant to Johnson and why generally the mom s
b‘dore our client entered the station, which I had edited out, mi len'ls
fact be indispensable to a faithful translation ofjollnson's: stogr“ "
~ The Problcm with the clutch was important to Johnson be Y
it made him certain that he had come to a full stop at the int rsce.
tion. Because the clutch was “acting up,” he needed to sloersec(;
turn off the engine in order to shift gears. Thus, when Troo Ie)rall(l'
ser approached him at the gas station, Johnson apparentl feﬁt s .
that the trooper could not have ll]Ollélll, even mislakenly lhalul:e
had run the flashing red light. Given that certainty wha{'w le
most likely explanation in Johnson’s mind for the sl(')p> W e
Trooper Mraz testified that Johnson had said that night “th
only reason that we stopped him was because he was blackg"“” I -
deed, Mraz listed this statement as the first “'reason” whe-n a knd
what our client had done to be a “disorderly person.” Judge C S"_(
'cleaflly thought our client was making this claim an(j rcjcclgcd ito .
ing 'they didn’t just see a black man in a gas station and sal, Sa);'
l}}ert? s a black man in the gas station, let’s go and arrest him yll(T ,
dl(lln t happen.""m Yet at no point during the entire 50 min.u.u'f 1:1‘:f
;njn |tmlfrv1e;v, nor later during our representation, did Dujon John-
ell us that he thought the trooper stopped him because he wa
black or otherwise claim that their actions were moltivated by raci y
Indeed, !le did not even volunteer the information that the .[m(‘;'s""-
werc.whnc; the students asked that question on their own inili'nri‘\:/l'S
I bel.leve that Judge Collins introduced the actual word “rac‘ismt';
ﬁrst into the language of the case when he described our client 2
h(?llenng racism” in his exchange with the troopers.'99 | ﬁ:d P
telling lh:'u the two-page statement of facts written by .llle stud s
after (_he initial interview not only did not mention a possible isoue
of racism, but also did not even indicate that our client was bll:zl‘:e
o As !JCS[ as 1 can recall, I had from the outset a common-sen '
impression that what happened that night was a “racial incidcnlsf

:::: See Hearing, supra note 32, at 15; supra p. 1317,
l‘:l‘.) See l-lc:lrlng. supra note 32, at 27; supra p. 1320,

See Hearing, supra note 32, a1 27; supra p. 1320,
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but as a lawyer 1 did not talk about *“the case” that way, and therefore
I ceased to think in terms ol racial issues as our various translations
shaped and limited our shifting understanding of what was legally
relevant. The Fourth Amendment theory seemed race neutral, and
even our “attitude problem” wrial strategy did not (at least explic-
ily) present Johnson's demand for answers in racial terms.2%¢

But my long-overduc recognition of Johnson's emphasis on why
he was stopped in the first place forced me to face the possibility
that we needed to include in our representation of Johnson a legal
translation of the statement, “I was stopped because I was black.”
Once I began trying such a translation, I also started noticing other
clements that T had previously excluded from the descriptions of
cvents given by the troopers, prosccutor, and judge. Indeed, as 1
re-read the incident report in this new light, I found myself thinking
that 1 might have mistranslated the police report as much as our
client’s narrative.

My initial reaction to reading the report had been that, despitc
its title, it was not a story about arresting a *‘disorderly person,” but
rather the account of a Terry-stop that went awry, turning into a pre-
text arrest. This translation not only caused me to ignore much of
my client's narrative; it also excluded the first page and a half of the
report itself by beginning the story after Johnson exited his car. Be-
cause the new translation focused on why Johnson was stopped in
the first place, rather than simply on what happened after the stop, 1
needed to examine the reasons given in the report for the stop.

Once | shifted my attention, I noticed immediately that the re-
port itsell began by identifying the “primary incident”” as occurring
at the intersection; the events at the gas station were described as
“sccondary.” Given this clue, I soon realized that the language of
the entire report was that of routine traffic regulation, not crime de-
tection and enforcement. 20! Johnson was referred (o, not as *sus-
pect,” but as “Driver.” The description of events at the gas station
was prefaced with the phrase, “a subsequent traflic stop ensued,”2"2
The critical paragraph, “Cause for Arrest,” began with the words,
“upon continuing the normal course of action on this traflic

stop.”"203

200 Sep supra at pp. 1326-27.

201 Spr PovicE REvORT, supra note 16, In analyzing n
gaining, Maynard emphasizes the importance of “the police report as a socially con-
structed “documentary reality” . .. one that aims for particular readings in contexts
other than that in which it was written.” Douglas W. Maynard, Narratives and Narvative
Structire in Plea Bargaining, in | ANGUAGE IN THE JUDICIAL PROCESS, supra note 131, a1 65,
80,

202 porice RErowr, supra note 16, at 1.

208 Jd a2

tive structure in plea bar-
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Because we thought we had a strong argument that Trooper
Kiser had exceeded the proper scope of a traffic stop when he
sought to conduct a pat-down search, we never contested the pow-
erful and pervasive claim implicit in the report that what happened
was “incident to” a routine traffic stop. But as I reread the report, |
suddenly recalled other words Johnson said at our post-dismissal
meeting: “I'm not trying to put my story against their story.
They're trying to paint a picture and I'm trying to destroy it.” What
was the “picture” Johnson was trying to destroy? Probably not the
pretext that grounds for a Terry frisk existed; that was more like put-
ting our story against their story, and accepting the basic premise, as
did the judge, that the police had legitimate reasons to be interro-
gating Johnson in the first place. Perhaps Johnson wanted to de-
stroy that basic premise. .

Because I did not realize the force of the language describing
what happened as a “‘routine traffic stop,” I'also failed to appreciate
the significance of the word “ticket” when I seized upon Judge Col-
lins’s phrase “attitude ticket.” Instead, I just focused on the word
“attitude.” But the “ticket” aspect of his translation set us up for
the devastating day of trial by trivializing what happened. What we
viewed as criminal prosecution, and what Johnson viewed as a seri-
ous assault on his dignity, the troopers, the prosecutor, and the

Jjudge viewed as a ticket.

What were the implications of translating what happened as a
ticket? First, it continued the primacy of the “routine traffic stop,”
making the interrogation, search and arrest “incident” to a traflic
ticket. Second, it radically decreased the importance of what was at
stake. Citizens are not expected to seriously contest tickets. They
either pay them or ignore them. Because this was just a ticket, our
efforts to convert the criminal procedure into a re-enactment of the
event, a courtroom drama that would ritually restore Johnson’s dig-
nity, were not taken seriously.2*4 The prosector had an irrefutable
response: this is not worth my time. The final, authoritative de-
scription of “what happened™ was spoken in chorus by the prosecu-
tor and judge: “this is a $50 attitude ticket.” The initial affront to
our client’s sense of respect was thus repeated in the guise of resolv-
ing the case in his favor.

As these implications of accepting the “routine traffic stop”
characterization sank in, I began looking harder for ways to accom-
plish Johnson’s goal of destroying the whole picture. As a result, |

204 Maynard's study of plea bargaining in a California misdemeanor court has led

him to conclude that such judicial processes are essentially bureaucratic, that defendants
are treated “as objects in [an) assembly-line,” and that the courtroom ritnal is structured
50 as 10 be “status degrading for defendants.” Maynaro, supra note §15, at 30, 48.
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noticed a number of other details tha
translations:
The car: Johnson was drivin
vertible, no doubt a very sporty- l S
ime: took place at 4: L
The time: The events pl 30 e
police might be parlicularly suspicious of criminal a(.:uvn ); o
. . L. o .
still wearing his jogging ¢
The clothes: Johnson was \ whes.
The location: the intersection was located nezr lt‘:l:en ypsi):
ountry club in a fairly affluent white suburban area be N
Icanli and Ann Arbor, at some distance from the “poor

of Ypsilanti.

The disposition :
flashing light was dismissed when neither troo
the scheduled court date.

t were excluded from our prior

g a 1977 Triumph two-door con-
looking car despite its age.

a.m., a ime when
205

. - the
icket: the ticket for running t
of the traffic ticke e o up for

e had largely ignored: johnsor.\'s
hat the troopers had not told him
m. 206

I also recalled another fact w
insistence, contrary to the report, t :
lt?\s:: lfe had run a red light when they stopped hll bt he had

i i i hnson's certal
details, combined with Jo he hac
madzgefslnell stop, suggested that the troopers were :r}gzgeg t::yws; y
might be euphemistically called “good police wcl;r o arglor and
soglcone who fit their own profile of'a drl\‘xg dea er o R el

i investigate to see what might “‘wrn up.
dlfade:ist;: ::::blagck might have been an |mporl":n'1[ reas}o.r[\ewha):-lll:)f:f
ore fF‘:Ie “fit.” both because he was “out of place” in a whi Spabom

P ‘?n th;e middle of the night, and because of stert?l)C;lYiemen out
t}ou‘:r;rliminal propensities of blacks, especially young blac .

d worked an evening shift, went
lanti to shower and change, and
re beginning to head home for

was out so late because he ha

d au a relative’s house.in Ypsi
ry store befo

205 Johnson told us he
running after work, stoppe
then did some shopping at a 24-hour groce
Troe following note 27 1o deter crime
ow . ) o de
2.((:3 : gpm, (:l(cl :))f p(:lici officers revealed that 80% believed the :5: mt:“rs‘ r enime
s o s‘slivey olice presence justified rigorous slop-:\nd-(lp‘l:smswin e pactof
bIy anlgglgizsexcee%ed the letter of the law. Dan Slqrncx:cr 8;:';:‘112 ‘{eAsTlN(‘S' The S,
Koler d Minonty Groups, g
Enforcement and
Kolender v. Lawson on Law
, 115 n.56 (1984). ) )
|238 “Suudies show . . . that police officers perce
criminal activity or to be armed and dangerous. wh
minority neighborhoods, race may become the princip
Id. at 116 (citations omitted).
Spend an evening on patro

O! T are espe vally interested n cars with two or more OuUng
h Ih ciall ted
ther. ey spe Y b4

ack males, or i renta ars with out-of-state pla es, win ey say can
black 1 ental cary th t-of-stat plates, hich th
] |
) telltale sign of a dlllg car. Itis all (.()IlSlIllI(N)I\-I‘, ﬂ((()ldll\g to the
be a te
p()hce lawyels. Reasnnablc suspicion, lhcy say ]
l()hll M. McGuire, l?mmnnblr. .Smpnion. The Law's on Their Side, S1. Louts Pos I-I)ISPAI(.H‘

July 9, 1991, at 1D, 4D

ve blacks as more likely t0 engage_‘lin
When minorities are found outside
| basis for an officer’s suspicion.

| with Mobile Reserve officers Dick Bur-
1 watch them stop one car after an-

" ‘
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l"r.m.n this perspective, the fact that this person objected to a scarch
f’_‘ his car and person only confirmed their hunch, or in the words of
l.rooper Mraz, “[brought] up [their] intensity level a little bit
higher.”29 Thus the motive for a pretext arrest changed from the
groynds expressed by the judge at the suppression hearing—an
anxiety over personal safety—to a deliberate plan to search for evi-
dence of some unknown crime based largely on the race of the
suspect.

My new focus on why the troopers stopped Johnson revealed
anol!ler detail in the police report that we had ignored before. On
the first page of his report, Trooper Kiser stated that, as they “pur-
sutcd" the car after it went through the intersection, he “observed
driver of vehicle to look over at patrol unit . . . . Vehicle then made
an.abrupt lefi turn into the TOTAL gas station.”2!'% This detail ac-
quired significance for three different translations of what hap-
pened. From the perspective of the police report, Trooper Kiser’s
obser\"auon apparently suggested to him that the driver was at-
tempting to evade pursuit, thus providing the first articulated basis
for suspecting the driver of criminal activity. According to Johnson,
l}e planned to stop for gas before he reached the intersection and’
far from pulling in to evade pursuit, was not even aware of lhe'
troopers until he got out of his car. Combining these facts with
what I.was now assuming to be Johnson’s belief that there was no
nonracial reason for stopping him, Kiser's “observation” did not
lfa.n.slale into reasonable suspicion, but rather into cither hypersen-
sitivity because the driver was black or an after-the-fact lie made up
to justify his actions at the station. However, this detail in the report
took on greatest significance for the judge’s translation of what hap-
pened. Although we had made no assertion in our brief that what
happened was racially motivated, the judge obviously assumed that
wasJohnson's view. His confident rejection of that view was critical
to his cpnclusion that what happened was a justified attitude ticket.
His logic was: (a) the officers had Justification to stop the vehicle
(b) they “didn’t just see a black man in a gas station and say . . . lel's'
go and arrest him,” and (c) “once having stopped him, he was the
nulhqr of his own problems.”2!" Of course for purposes of the sup-
pression motion we had conceded the first premisc of Judge Col-
lins's argument. However, our focus on the gas station portion of
the report led us to miss an important admission in the report that
undermined the judge’s second premise. The judge said:

209
210
2101

See Heaving, supra note 32, at 11; supra text accompanying note 37
», - . o) 3 ’
PoLICE REPORT, supra note 16, at 1.

See Hearing, supra note 32, at 27; Supra text accompanying note 40,
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I'm sure that these two officers had no clue when they saw this
person run the red light, whether he was black or white or brown
or red or green or any other color. They just didn’t know and so
the person was walking around with a chip on his shoulder and
these officers were the object of that behavior.2!2

Judge Collins obviously assumed that the troopers saw only a car
and not the driver within it, yet Trooper Kiser’s acute observation
that the driver “looked over at patrol unit” certainly suggested, to
the contrary, that he got a good look at Johnson as the car passed
through the intersection.
By climinating race from our translation of what happened, we
not only excluded a possible alternative explanation [or the troop-
ers’ actions, we also probably distorted Johnson's motivations. Our
story of what happened portrayed Johnson as a person with a law-
yer's concern for the technicalities of the law, asking the police to’
justify their investigative actions in terms of the Fourth Amcndmen'l.
In telling this story we did not invent elements; our client real!y did
report to us that he referred to Supreme Court precedent in re-
sponding to the troopers’ demand to submit to a pat-down
search.2!3 But by framing out Johnson’s possible larger concern, we
may have presented a very distorted and ultimately rather unsympa-
thetic picture of our client.2' What the judge “saw’ were two state
troopers just trying to do their jobs, whose patience was exhausted
by a guy who was “too smart for his own good."?!?

212 Hearing, supra note 32, at 28; supra text accompanying note 40 (emphasis added).
213 See Initial Interview, supra text accompanying note 44. o
214 But see Johnson's own explanation for why he did not raise the issuc of racism,
infra note 248 and accompanying text. ] )
215 During the fall of 1991, Gerald Early, a black professor at Washington Univer-
sity, was subjected to a Tervy stop at a suburban St. Louis shoppi.ng ma!l hcca.u.sc a shm?-
keeper had called the police when he saw Early window shopping wh|!c waiting f?r hl‘f:
wife to come out of a meeting. In an Op-Ed article entitled, ““Living in Fear of Fear,
Early responded to the view that the shopkeeper’s fear was reasonable and that the po-
lice officer was “only doing his job™:
This is what happens when one becomes a category instead of a person.
Life takes on all the depressing dimensions of something vaguely yet om-
inonsly totalitarian because, if one is at the caprice of fearful whites be-
cause of one's skin color, then one is always at the mercy of something
that one can neither defend against nor deny. . . .
{When] I received calls and expressions of support from blacks . ..
almost always they were accompaniced by a story of some similar uu.hgmly
that they themsclves had sufered and how they were unable to get it pul)'-_
licized because they were not “distinguished university professors.
They were ordinary people (of course I am no less or(lin:fry) for wl.mm
my interrogation and demand for apology hecame all the interrogations
they had ever endured because some white thought them “suspicious™ or
in the wrong place at the wrong time.

[There is a far more important principle at stake than concern for
the shopkeeper’s security: In order 10 have a free society, a democratic
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In thinki
tory lcrlal;::n(:u;]\ﬁ :;)c\';:ll .l(:m way that our .lranslznions of Johnson's
Wilbaerase bla.Ck 2 i e?llly, I am reminded ol hearing Patricia
race Huerlly edited out o an arice she had subrmiteed to 2 o re
race el : ! ad submitted to a law re-
o dc"l‘::;a;l':ﬁe as submitted began with a personal accounlr:f
oreand her“bmw:r}cc 'Eo a Neu.l York City boutique when she
P e when the qerk aq.; ‘to the window of the locked door.2!? Her
ek i (hwn lfm looked at her and said, “We're closed”
fat one o clock In 2me —z;w:ernoPn) became the springboard for the
e explainih .lh he. edltf)rs_deleted the “brown” from her
"physiognomy."zi sal:et eir editorial pc.)‘licy. barred descriptions of
 phiysiognomy. 2 She r;:ported that, ““Ultimately, T did convince
the subsequent text; lhatom';zll:r(;el:tacsarc:mral [oflhe o m—
h ; ot e one of extreme paranoi
mzllr(;::j;lru;]:;g)ergl:ufn that I am b'lack."”"v It seems obvi':)u:rl‘f?::
et under; ngvo./ that W.|ll|a'ms was black to appreciate her
e o stan its appht‘:am‘)n to her article, but as she
, it was “‘the blind application of principles of neutrality,

through the devi issi
ce of omission [t
crazy.” [that acted] . . . to make me look

Ha - .
acted ‘odm“;i.el:;(:lilgih a lsnmllar blm{l application of legal language,
we share for Judge (e:nl"'oo'k Paranmd, crazy? How much blame did
strange and unusgual"O ISS«S judgment that our client was “acting
shoulder”?22! and “was walking around with a chip on his
of i . .
el that Jobomeo e Dk wher. thoy hree sam it top oo
tion, he apparentl . _"ac when they first saw him at the intersec-
tions were racially still would have rejected a claim that their ac-
stated: “the fact [Kaltnouvated. In. a very telling remark, the judge
does not make i one person 1s black and the other is caucasian
ake it {a] racial incident.”’?22 At one level, of course the

society, everyo .
spaccsy o Imrg';: .r‘:u;:- :;lc‘:c;:sermmed cgual aqd free access to public
To understang atd sccent d Cllgaggd in publicly acceptable hehavior.
implicit in this princi ICP f emocracy is 1o understand and accept the risk
tintzed and llnqucuio[::ecll or‘ r;p one forfeits his or her right te unscru-
G in his or her actions “P°"‘p'|T|‘€,I'|Lf :f;s:,sugrs::;;ip.’ esumption of innocence
serald Early, Living i cion.
e '”Iisys{(:;;:'fsl':(::;";:’{:;-:(-'.::-1.‘;lams I'OST-'D‘ISI'A'I'CII, November 27, 1991, at 3C.
n::;w OF A Law ProFESSOR ch. 3 (I-ggl).n.l.ums, I'ne Arcnemy oF Race anp Ricurs:
= Id. a1 44,
218 4 ac 45,
219 pf w47,
200 14

22

See Hearin
§ L Sh
e Hcarin?; J:l[;,rr(:, r::)lle 3;.) at 27, 28; supra 1ext accompanying note 40
. . ote 32, at U7 apra e ¢ i '
accidental that the i ! LTS upra text accompanying note 40 i
e judge used the singubin when describing "u);.cl’mm-.-" ‘n‘ s not
as caucasian
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difference in race makes the incident “‘racial.” What Judge Collins
seemed to mean was that the fact that Trooper Kiser was white did
not automatically mean that his conduct toward a black was racist.
Further, Judge Collins implied that our dient had wrongly assumed
that the conduct was racist simply because the trooper was white:
“the person was walking around with a chip on his shoulder and
these officers were the object of that behavior. 223 1f there was any
racial aspect to the incident, the source of the tension was entirely
Johnson himself. “He was the author of his own problems,” the
judge ruled.?*

Up to this point our failure to argue that our client was the vic-
tim of racism may have not appeared really a problem of translation.
Rather the cause seemed to have been due to our client's failure to
raise this claim to us directly and our distraction from evidence
pointing toward such a claim by our preoccupation with other legal
theories. The translation metaphor does, however, suggest why we
were so easily distracted. While one is speaking a language, its limi-
tations seem so natural that they are invisible. At the outset of our
representation, 1 seized upon the details of the frisk in the police
report in large part because I could talk about them easily in legal
language. Facts (hat did not translate well were excluded as irrele-
vant in a way that seemed perfectly natural and appropriate to us.

Perhaps use of the (ranslation metaphor might have alerted us
to the narrowness of our Fourth Amendment account of what hap-
pened that night and prompted us to follow up on the obvious
clues; we might have asked Johnson directly if he thought race was
an issue and, if so, in what ways. An investigation might have re-
sulted that could have produced further evidence that the troopers’
actions were racist.?2> But the translation metaphor also suggests
that a more profound problem existed than attention to evidentiary
proof would solve—a problem that might explain Judge Collins’s

thus omitting reference to Trooper Mraz. My new sensitivity to the racial overtones of
the case caused me to remember that the judge placed considerable emphasis at the first
hearing on that fact that Trooper Mraz was Native American. Tle apparently was mak-
ing the common, but erroncous, assumption that the presence of a nonwhite person
automatically purges a white-dominated enterprise ol any potential racism. He further
made the mistake of equating all persons of color, ignoring the obvious fact that there
can he racism between different nonwhite groups.

- See Hearing, supra note 32,4t 28; supra (ext accompinying note 40.

224 Spe Hearing, supra note 32, 27; supra 1ext accompanying note 10.

225  We did Gle 2 motion secking access 10 the personnel records of Kiser and Mraz
10 find out if there had been any complaints of discipline. Judge Collins denicd the’
maotion out of hand and, unfortunately, discovery rights in Michigan criminal proceed-
ings were quite fimited. But we conld have taken other steps (e.g., trying 1o find former
s of the state patrol troop who might have conhded in us, tatking with

black employee:
public defenders or local community leaders who might know the troopers’ reptuation,

and secking records under the state freedom of information act).

kA
o ‘
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vigorous reJ.eclion of a claim of racism and our client’s fail
raise the claim with us. S et
Johnson might have failed to entrust us with his belief that what
happened that night was a “racial incident,” because he anticipat dd
the same skepticism from us that his assertion reccived frorz lf
troopers and Judge Collins. When a white person hears a black p -
son use a word like “racist,” the response is often a stron d::fcn[ ive
reacuion that implicitly says to the black person, “prove il%' Andslllvc
standards of proof arc those white people are c‘omformbl(.r with: ¢ i
dence of conscious racial animus, intent to harm and (lcgrade. o
The possibility of such narrow meaning for the word * .
has cglused some scholars to introduce a new word
ds-scnbe Jjudgments and actions controlled by ruc'i
wu!lout adopting an accusatory tone.226 Peggy Davis explains h
rac'lal stereotypes produce countless acts of “microaggression”’ %W
whites against blacks under circumstances where whites will vi Y
ously deny the influence of race: i veer

racist”
“racialist,” 10
al stereotypes

[Microagressions) “are subtle, stunning, often automatic, and
non'-‘verbal exchanges which are ‘put downs’ of blacks b of,Tend
ers.” Psychiatrists who have studied black populations viyew lhcn;
as “mncessant and cumulative” assaults on black self-esteem

Management of these assaults is a preoccupying activity sim.u‘ll'a-‘
ne-ously necessary to and disruptive of black adaplalion.' The
nicroaggressive acts that characterize interracial encour;l.e.rs are
carried out in “‘automatic, preconscious, or unconscious fashion”
and “stem from the mental attiude of presumed superiority,”*227

Bccause_racial prejudice is now widely treated as socially unaccept-
qbl(e., whites are motivated to deny that they are influenced by racli)al
fqellng§. As aresult, “Anti-black attitudes persist in a climate of d
nial. The denial and the persistence are related. It is difficult le-
change an at.lilude that is unacknowledged.”228 Kiser's disres ecl(f
ful, swaggering attitude reported by Johnson can be seen asp'usl
.S.UCh an example of microaggression and Kiser's insistence lhalJ he
treats everybody that way” part of the same system of behavior,229

226 Ser, o.g., Peggy C i i i
- ¢.g., Peggy C. Davis, Law as Microngression, 98 Yarx L J. |
Shoat S . Pegg) i R £ LJ. 1559, 1579 (198¢
:‘hL aurlb’u(cs invention of the term to Stephen Carter, id. at I57{) n.5l; see Ste (l o :).
:;'l;_l’er.ll)l Izz.n Victims Happen to Be Black, 97 YaLg LJ. 420, 443 (IQBS)" ' et
> avis, supra note 226, at 1565, 1566 (citati ni .
don o b (citations omitted).
99t PP
2 ")‘When Patricia Williams, see supra notes 216-20 and
;:(_)lc ..37. read a draft of this article, she told me that she
l“:f:-: :::..2:(3‘:‘:::;?“ e:er?'b(l)dlyj'. 'l’lacmg hersell'in Johnson's place, she resisted
Ser's ass q y to include her in a single, undifferentiated mass of pe
defined by him. Presumably “ever "10K was e he s with s 2 oot
I 3 . s y "everybody™ 1o Kiser was everyone he deals wi i
llices rerdless ol Dty every S yone he deals with as a police
’ ¢ S8 ace, gender, age, or class. (Angela Harvis lodged a simi i
IR 5s of B ! sl Flarris ped a similar objec.
ton against the presumptive assertion by the white male authors ulﬁ"lhc |)cc|'|::l::»::l(‘»l

accompanying text, and infra
was particularly offended by
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At the conclusion of one of my presentations of this article in
draft form, a white person attending the presentation identified
himsell as a former police officer (and prosecutor) who now was a
lawyer in private practice (and who did substantial criminal defense
work). He said that our client's effort to receive courteous answers
from the police officers was doomed to failure because the police
are trained from the academy to take command of situations like the
onc that night. By issuing only orders, not answers, the police of-
ficer creates a show of authority that prevents resort to potentially
dcadly force by either suspect or officer. From this perspective, the
troopers conduct was simply sound, standard operating
procedure.?3¢

But what happens when the “everybody” subjected to this stan-
dard procedure is differentiated by race? Davis tells us that the most
potent form of microaggression is the long-éstablished American -
color-caste behavior described as “deference” by scholars of racism
more than fifty years ago:

The most striking form of . . . “caste behavior™ is deference, the
respectful yielding exhibited by the Negroes in their contacts with
whites. According to the dogmna, and to a large extent actually,
the behavior of both Negroes and white people must be such as to
indicate that the two are socially distinct and that the Negro is
subordinate.?3!

Derrick Bell made the point more succinctly when he used the key
phrase, “uppity nigger,” to tell me what the Johnson case was “re-
ally” about.2%2

Independence when they begin the document with the words “"We the People.” Angela
P. Harris, Race and Essentialism in Feninist Legal Theory, 42 Stan. L. REV. 581, 582 (1990)).
‘The problem is not just that Kiser might in fact not treat everybody the same by the
standard of observable hehavior, but that white and black Americans are not the same
“everybody.” As Johnson reported saying 1o Kiser that night, Kiser probably would not
have approached a white, apparently middle-class suburbanite, with the opening phrase,
“Hey yo,” but even if he addressed all stopped motorists that way, the impact might be
different on black persons. Williams saw in the “Hey, yo expression a dcliberate carica-
ture of what a white person understands to be black dialect, a form of microaggression
she encounters frequently.

230 For an eloquent response to this point, sec Early, supra note 215.

231 Davis, supra note 227, at 1567 (quoting ALLisoN Davis ET AL., DEer Soutn 22-23
(194 1); see also Delgado & Stelancic, supra note 14, at 1288 (“*Racism . . . is ritual asser-
tion of supremacy . . .. Itis performed largely anconsciously . . . . Racism seems right,
customary and inoffensive to those engaged in it . . ..").

282 Ser supra 1ext accompanying note 194. In {990 the Massachuseuts Attorney Gen-
eral issued a report on practices of the Boston Police Depariment in response to com-
plaints of racism. Among the many incidents catalogued in that report are the following
that parallel the Johason case:

{A] black male taxicab driver was driving home in his own car when a
police cruiser pulled him over and frisked him. When the taxicab driver
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James Boyd White, in commenting on the way that the Robinson
decision treated the arrested suspect as an object “belonging to the
police” rather than as a person with a voice,?% has said that it re-
minds him of the way the Supreme Court in the Dred Scott case?’t
denied Scott the right to speak in court as a plaintiff by turning him
into a piece of property, and of the way the 1850 Fugitive Slave
Act*® prohibited an alleged slave from testifying in the very pro-
ceeding intended to determine whether the person was indeed a
slave.2%¢ It seems obvious that there is a difference between treating
a black American as if he were property and treating a white Ameri-
can in “the same way.” But how does one make this point in legal
language??%? In Fourth Amendment terms, Johnson was simply
“Everyman”; his Fourth Amendment rights were supposedly no
greater nor less because he was black. But what if the whole world
created by our current Fourth Amendmeril_ language was inherently
racist? Does the language of Robinson become racist whenever it is
spoken by a white officer to a black citizen, creating a vicious cycle

seeming to lead inevitably to the consequences suffered by Dujon
Johnson?2ss

asked why, he was arrested for disorderly conduct. The charge was even-
tually dismissed. .
A 20 year-old black man reported that . . . two police officers ap-

proached him while he was parked outside a local high school waiting to

pick up a friend. The officers searched his car. When he asked a question

he was told to “‘shut the fuck up.”

A 30 year-old black man . . . was stopped while driving in Boston with a

friend. An officer told him, ™ ‘Get out of the motherfucking jeep and

don’t let me have to tell you twice." When the [man] said, ‘Excuse me?’,

the officer reportedly responded, ‘Oh, you're a fucking tough guy. Give

me your registration.” The [man] was taken from the Jjeep, himdeuffed,

and placed in the police cruiser.
Report of the Attorney General's Givil Rights Division on Boston Police Department
Practices (Dec. 18, 1990) at 21, 22, 23, quoted in Tracey Maclin, Black and Blue En-

counters:—Some Preliminary Thoughts About Fourth Amendment Seizures: Should Race Matter?, 26

VaL. L. Rev. 243, 251-52 (1991).

S 3 Wune, JusTice as TRANSLATION, supra note 65, at 195,
234 Scout v. Sanford, 60 U.S. (19 How.) 393 (1857).
235

Federal Fugitive Slave Act, Ch. 60, Sec. 6, 9 Stat. 462, 463 (1850) (*In no trial or
hearing under this act shall the testimony of such alleged fugitive be admitted into evi-
dence . .. .").
=36 Wierk, supra note 65, at 195,
247 Ser Patricia Williams' meditation on th
Property, in WiLLIAMS, supra note 216, at 216.
238 [The police officers) are es
young black males, . . .
A curious thing happens when some cars are stopped. Withow be-
ing asked, some of the male occupants get out, unhitch their belt buckles
and place their hands on the roof of (f
obviously heen through belore,
McGuire, supio note 208, at 1D, .
In their own eyes, oflicers stop no one except for good canse.
pect detainees to recognize that they have been dewined for B

is point. PaTricia WiLLIAMS, On Being

pecially interested in cars with two or more

e car—a frisk procedure they've

They ex-
ood reason
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Was the context that made my client’s experience understand-
able as a “racial incident” as invisible to me, the student auolrr;eys.
and the white judge as the air we breathed? How then cm;l-( (m:-
derstand Johnson well enough to even attempt to .lranslale l1(;515 c())sy
to other white Americans? What in my owr(; ezpenenc[t.z co:nn wri}:ing

i on
i s 1 approached this questi
sibly draw upon? Many times I stion In wriue
1 icle: till on the computer keyboard, an
this Article: my fingers grew s o ewing
i t part of the Article. Bu
eventually moved to a differen . ’
i i the day the case
ting with Johnson on :
my notes of that painful mee . n on se
sz dismissed 1 may have found a possible bridge: my own expe
ence of representing Dujon Johnson. ‘ i, John
This idea was not my own; Johnson himself suggcsled lh.. d
an
ici between the way we treated him
son made an explicit analogy ' ° treat, od
the way he was treated by Trooper KISCI‘: :—Iel.ls(ald},‘ The ;:())loy;)er
h me—it’s a little like the way er
uys talk to me and approach m

lg(isyer approached me.” At the time and for months thereafter lddld

i nder-
not think about those comments, perhaps b.ecause 1 did nolt :m]cr_
stand them, perhaps because it was too painful to try anc

stand them. -
The most obvious common element between our .rcprcsenlad
me
tion and Johnson’s treatment at the hands ofTr;)olp::qK;err:Z(:lb"e
® Mo
i he was treated as an adult. )
to be that he did not feel ‘ e e
imilari 4 r reaction to what Johnso .
was the similarity between ou ¢ _ O e
i ived from Trooper Kiser and Judge G
and the reaction he receive . and Judge o,
ive, saying that we certainly
Naturally, we were defensive, . T her
im di like a child. The students ]
to treat him differently or e i any
that they would not have . _
and asserted confidently ‘ e it
iff i ite—that if they had been rude .
differently if he were white ' e ot
i j i lities, not him. Only when
it was just their personalities, O e terchange
iti i i i tice the uncanny way tha 1ang
writing this article did I no ' 5
echoeg the end of the story Johnson told during the initia
interview: | .
1 told him [Trooper Kiser] that .. . I dl(!n'l appreciate you nela HE
me like 1 was a sixteen-year old kid, which obviously I am not.

i i judices
and to defer politely to authority. However, .hased on 'lhc“:(ie:;q—:rc Icss.
;mlirc officers are more likely to stop mlnorn;le._s. :lm-JliTi‘:;‘?:vmrd‘ oty
i i »ference hecause of their hos low:
ikely 1o respond with defer : { their hos rd poticc
lAn (Zﬂ'lcer wizll view lack of cooperation as an indication of guile, Y
justilying an arrest. -
i 207, at . .
S ohson's pos-disii atement that during our representation he
230 Compare Johnson's post-dismissal sl.u(lmll.!\ i e s ha he
' 29, with his conunen r
' 4 1, supra p. 1329, ) ise ¢
1t that he was not an adult, - ¢ T Meoving o
(rﬁ(l not appreciate heing treated like a sixtcen-year old, infra text a pany
E

240.

'%,P .
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claims . . . then that “I treat everybody like that.”" “Well I don’t
think you do, personally. 240

Perhaps Johnson realized the risk that, like Trooper Kiser and
Judge Collins, we might interpret his complaints about being
treated differently as a strong accusation of being racist, *“racist” as
the word is understood by white Americans. Recognizing the gap,
he told us, “I never said you were racist.” Instead, he urged us to
admit that we were different from him24! and therefore were neces-
sarily going to treat him differently. He asked that we be sensitive to
the differences and adjust what we said and did accordingly,242
What he said was something very close to the following words:

What's wrong with realizing that different people have different

needs? You wouldn't say “Hi" to someone you know doesn't

speak English. You wouldn't say, “let’s run over to the store,” to
someone who doesn’t have legs. If both parties are making an
effort, there eventually will be a consensus about how to deal with

the solution, about how to communicate,

Rereading these words in my notes, it finally, belatedly oc-
curred to me that at that last meeting, it was perhaps our client who
was the translator, not us. He was right: by being trapped in my
assurance as a lawyer and professor that I knew the answers, I could
not be a student, could not learn. Perhaps only if the humiliation of
that encounter matures into some humility can I begin to appreciate
our client’s skill and sensitivity in trying to bridge a terrible gap.

I originally ended this Article here by quoting Patricia Wil-
liams’s description of the dilemma she feels in her separation from
white Americans: “[the distance] is marked by an emptiness in my-

.self, .. . [which] is reiterated by a hole in language, by a gap in the
law . .. ."243 Williams goes on, though, to move from this sense of
emptiness to conclude in hope that we can achieve a nonracist sensi-
bility through the hard work of boundary-crossing in which a person
somehow can see multiple perspectives simultaneously.?44 In that
earlier draft I concluded with regret that I could not move further
because Dujon Johnson was no longer my client and, therefore, 1
could not ask him to express in his own language his understanding
of how what happened was a *racial incident.” Nor could I collabo-
rate with him in reworking my legal language to express that
understanding.

240 Initial Interview, supra note 44.

241 Some of the comments printed supra pp. 1329-30 were made in this context.
242 At one point he said, “I'm not sure you guys are as careful about what you say as
Iam.”

243 Parricia T. Williams, The Obliging Shell: An Informal Essay on Formal Equal Opportu-
nity, 87 Mich. L. Rev. 2198, 215] (1989).

244 1d; of. Delgado, Storstelling, supra note 14; Matsuda, supra note 14,

4 1 383
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However, as I mentioned above, through no virtue of Ty ov;:i];
Dujon Johnson contacted me dl{ring lhe.late spring gf lQE\)Iid(e)S hi;
own initiative and has since reviewed l.hlS Article an pro \ dia:
own comments. [ therefore conclude differently, by relz.m:g t 1lc ha-
logue between us, striving to make the last words of this Article

only mine but also those of Dujon Johnson.

\%
LasT WORDS

In May 1991 I unexpectedly received a letter from Dujon John-

son which read in part as follows:

Dear Clark, . _ .
It has been quite some time since I've been in contact with

89), and I thought I would drop you a short letter

:,c(::agl;ll)ll ?sr(vlv'e::.). .). I apprecia(ge-all that you did for mt; conc(e):‘rll-

ing my experience with the Michlgaq State Trooper;. ) calr\ﬁv oyf

wonder what might have happened w?lhoul your (and t cl:] (i.de

Michigan Legal Clinic) assistance. pld you ever write t> elzflrSO °

concerning lawyer-client relationships for a law reviews: ,

would like to read it. . . . . ‘

I wrote back, enclosing the then-current 'draft of thlsk{\ru&l)fr!
(which did not include Parts I and IIl), along with a letter afs megciﬁc
his comments in general and responses to a numbe(ri (; s;:vm]a
questions. He responded, first with a telephone call, and then

detailed letter. . o .
The first of several surprises I experienced came in his respons

to this question: N N
Although I recall your giving me permission to write adoﬁuai)(')nal
case, in the more recent drafts of the Article 1 he.lve use onal
names because of concern that I may be revc?almg more pra e
information than you would be.co.m.f_ortable v‘v‘nh. In SOT?(:CZ i
regret this change, because it diminishes the “true st(l)(;yl_k ce o
the narrative. Please let me know whether you would like
identified or want me to continue to use fictional names.

When Johnson called me, he said not only did I hav.e l;:.: permission
to use his real name, he insisted that I do so. He said: '
If my name is not used I would be a non-person again. [During

the case] I was talked over; I was talked lhrough. {In thle vsjrsnc:in
of the Article sent to him] I still don't exist. I want to be iden

i » versation.
i ; i g ken during the telephone con
245 I am relying on almost verbatim notes taken g

&%
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Ilcd. This a nO")’"IIl)’ II s to end omewher d us In
as {o ¢ S h N Y
e; I was anonymo

In "vhal l.lhoughl might have been an excess of concern for John-
son’s feelings and for ‘the confidentiality of his communications, I
had replaced his real name (and the names of the locations :;;1d
other a.ctors) with pseudonyms. It had never occurred to me {nor
do I think would it occur to most attorneys) that my client might b

upset by (I}if) removal of his identity from a recounting ofg“his'(f
case—a striking example of apparent paternalism operating below

the threshold of awareness.

I will ’ i
present Johnson’s other comments by alternating excerpts

from my questions with an edited version of his written responscs

Cunningham

I leave out of.lhe article the fact that you did not, in fact prepare
(o cross-examine Kiser.247 My recollection is that your éar broke
down on the day you planned to come to Ann Arbor to prepare,
What, if anything, would you like me to say about this fact? \[/)Vha;
other reasons, if any, were there for the failure of our plan to have
you share in the trial? What could have been done differently to
make the plan work? (One obvious possibility is that we coyuld
have come to Detroit to work on the preparation.)

. Johnson
I believe that the strategy to cross-examine Kiser was planned, not
the content itself. We did not develop it further than talking s‘lral-
cgy. 1 would have, and could have prepared to cross-examine Ki-
ser. I believe that counsel waited too far into the legal process to
nll(’.:w me to become involved, thus any attempts to involve me
scriously into my case (with my personal responsibilities in mind)
would have been rushing it too fast. I do, however, agree that
some attempt to work with me in Detroit could not only have been
more convenient, but would have shown me that my counsel un-
ders'lood _(he economical, social constraints that I felt I had in
dealing with the legal system. The failure of my student-attorneys
fmd your.self to make such an attempt showed me that it was loyo
inconvenient (or unimportant) to leave the ivory tower(s) of Ann
Arbor. No one really asked me what I wanted or how I wanted to

proct:ed until long after (and in some cases after) the legal pro-
ceedings were underway.

246 ' i
ohr i i
o~ J hlson s seemingly effortless skill at metaphoric extension of key words is dis-
:i”. o lln lrc;n:' com.mcms; l.hc transition fromn the anonymity of *“the client” in the C‘i‘l'
T e I.Ill (I) this fu'n('lc 10 his anonymity in the case is apt and powertul l
2 als ed wha d is i :
,,;.”--"i\-(.'i,,opt:::";':d what :nay su-(;n to some readers this important fact from the case
i g hecause T wanted it to be interpreted at thi g, i I
i L . 0 3
ol 1 Pare b preted at this point, in the context of
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Cunningham
Have [ done a fair job of presenting what you said to us after the
case was dismissed? Have 1 left out important things that were
said? Are there thoughts and feclings you remember from that
meeting that you did not express that you would like me to know
about now?

Johnson
More or less. What I said, or meant to imply is that as white edu-
cated men (or as two law students), the three of you would never
have to worry about finding employment or about providing lor
your families. This society is geared toward and protected by
white men. No matter what the outcome of my case, no one's life
would be changed. In fact, in a matter of time this would be for-
gotten by the attorneys themselves. T dealt with asination which
probably led 1o me losing my job at the University ol Michigan,
the loss of respect and dignity in my arrest, and now I was
threatened with the very real and near prospect of being con-
victed. The very fact that 1 was involved in the legal proceedings,
as 1 saw it, was a presumption of guilt (I have the two require-
ments: 1 was a person of color, and 1 didn’t know my place.) This
then was a fight of survival for whatever’ control I had left. How
can [ not have control of my life and still have goals, dreams, and
ambitions? How could 1 be a husband? And father? How would
my wife view me? Yes, these were things that were pressing
against my mind when I referred to control over one's life. 1lch
very emasculated, less than a man.
Cunningham

Am Lrightin thinking that you did not tell us in our various mect-
ings that you thought you were stopped because you were black?
If you did tell us, can you remember when and how you told us
and what our reaction was? 1f you did not tell us, did you think
nonetheless that Kiser's actions were racially motivated? If you
thought so, why did you not say so explicitly to us? (I have some
guesses as to the answer to the last question, but would prefer to
hear from you.)

Johnson

I did not tell you it was a racial issue, although I knew from the
very beginning that it was (my arrest) racially motivated. I would
have confided this, but who would have believed me anyway? 1
felt that on the basis of law itself that I did not have 10 interject the
aspect of racial bias. [ knew, legally, that Kiser's actions were
wrong. And I felt I had taken the higher moral and legal
ground 248

exclude the issue of race from his defense

not want to interject the assue ol v

TR My biggest surprise was tearning that Johmson had amade a deliberme choice 1o
of the misdemeanor charge. As he further
explained 10 me in his telephone calt and at our subsequent meeting in towa City, he did
ial bias because he “didn’t want 1o doud the leps

ML" .
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. Cunningham
I would like to hear more specifically what happened when you
tried to pursue your complaint against Kiser.

Johnson
Basically, T was told that there wasn’t any substantial damage
physically, and despite a clear violation of rights, it wasn’t worth
their time to pursue without a substantial monetary deposit.249

Cunningham

Most importantly, how could we have represented you better?
Some who have read the draft article have suggested that my
translation metaphor misses the key point, which is that the judge
(and jury) needed to hear and understand your story told in your
own voice and words. In other words, you didn’t need a “lawyer-
translator.” Other readers say that the inherent flaws of the legal
system made it impossible for you to get any meaningful relief
(i.e. the restoration of dignity that you wanted) and that we should
have told you so. Or do you think it is possible that you and we
could have collaborated together and produced a better transla-
tion of what happened, one that made sense to you and was effec-
tive in the courtroom?

Johnson
I agree with your two stated points, although I would argue that
the “untrained” needs a “lawyer-translator” to some degree.250 |
do believe some type of collaboration would have been most ef-
fective for the officers involved and for the court as well, if indeed
the court wanted to be educated.

issues. [ felt that I had enough rights in the legal realm to go on; there was a sound legal
basis for what I did.” Thus while I was berating myself in Part IV, see supra pp. 1377-83,
for being insensitive to the racial issues inherent in the arrest or for failing to gain suffi-
cient trust from my client so that he could confide “the real issue,” I failed to consider
that his seemingly strange omission of the claim “I was stopped because I was black”
might be his own strategic construction of the case that he expected us to honor. A
similar point was made when Johnson explained that his comments on the day of the
dismissal (that I had a *““guardian mentality,” assumed I knew the needs and answers,
and was oversensitive and patronizing, ses supra p. 1330), were directed in large part to
my efforts in that meeting to point out to the student attorneys that our representation
of Johnson might have been tainted by our own racism even though Johnson himself
had not gone so far as to say so. He told me: “That which has not been said, hasn't
been said; that would indicate I didn't want to say it.”
249 Johnson told me that one lawyer he contacted wanted $2000 up front and that
the ACLU never got back to him.
250 In conversation, Johnson elaborated:

I didn’t see you as a translator; in order for me to get even the appear-

ance of my day in court, I needed you guys. The judge wasn't interested

in a translation of what I had to say; he was interested simply in justifying

the actions of the troopers. You are assuming that the judge—the sys-

tem—was interested in a translation.
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Johnson concluded his letter with these words:

[M]y deepest regret [is] that the judge assumed he knew how I was
as an individual, and, on this assumption, he judged me on what
he believed and not on what was said by me, my counsel, or even
on what he saw (other than my race). To be voiceless was the
greatest pain of all. What struck me most about the judge is that
he seemed so compassionate [to other parties in other cases I o.b-
served] in the 10 months or so that I came to the courthouse wal‘(-
ing for hearing after hearing to be rescheduled. I never saw this
compassion, I never received the “I have been there before, I can
relate” talks that he frequently gave to those who came before
him. I suddenly and unconsciously realized why.

Before I received Dujon Johnson's letter in May 1991, my draft
of this Article ended with these words that he said to us on the day
his case was dismissed:

You guys can afford to examine yourselves. 1 can’t. I'm on the

threshold of existence. There's no safety net. You guys know you

won't be walking the streets tomorrow. I can’t know that. The
moment you guys drop me off, I need to start thinking szout

where the next month’s rent is coming from. Most of the time 1

don’t come into contact with guys like you. We don’t walk in the

same streets.
In that earlier draft I wrote that I was haunted by these words. I s.till
am. But I want to add to them the concluding sentences of Dujon
Johnson’s May 1991 letter:

In closing, I did attempt to, two years ago, pursue my complz.um
against Officer Kiser's conduct, but no attorney or.legal organiza-
tion considered it worth their while without a considerable mone-
tary sum up front. I guess laws are for those who can afford it. I?ut
I consider it a valuable experience and a lesson learned. 1 wish
you continued peace.

Sincerely,

M. Dujon Johnson

i





