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Sometimes bonds are given to the overfeers of the y to fave the
mﬁdﬂﬁp'pr precin& harmlefs inthe cafe of a baftard cg:'l:l.' but whethev
a bond ought to be made to the overfeers and thei or to their
executors or adminiftrators, hath been gueftioned. . - who take
upon them todireft fuch fureties, would do well to confider whether
the overfeers of ‘the paor are fuch a corporation, as cap purchafe, fue
and befued ; and whether it may not be difficult for their fucceflors
» to.maintain an aftion, on a bood made to their predeceffors...-In
thele zﬂﬁrﬁ colonies, the overfeers of the poor are generall ¢bc‘ﬁ|ﬁ
or appointed purfiiant to the laws of the feveral legiflatures; by which
laws they are pofitively to be ruled and guided, yet where they are
filent'in the matter, it would feem to me, rﬂlttl:m juftices order is ‘more
‘convenient for the townlhip, than a bond to the overfeers, becaufe the
* searrying the order into execution, is fhort and eafy, compared to the
courfe of fuing a bond.] '

By €he 21 F.ei 27. '{f"z.“ﬁ"” be delivered of any iffue of ber
4

body, mrleer female, awbich being. born alivr, fmrf by the Jasur of
thiz vealm bra bafiard, avd fhe endravewr privately, cither by drovenikg,
‘ar ficrét burying theresf, or any other 'nug.r. sitker by berfelf, ‘e the pro-
‘curiny ef ctberzy fo to conceal phe death theresf, as that it may ®oe come
“ 16 lickt, mubcther it avers borm alive or wot, but be concealed, J5e Ball
Jaffer dearh as in cafe of marder, except fou can prove by ome avitngfs
ar tie lzaft, that the childwas birn dead. /4

And i hath been adjudged, that in order to conviét a woman by
force of this Matate, there is no need that the indiétment be drawn
fhecially, or conclude apainft the form of the ftatute ; for thedlature
doth not make a new offence, bat only makeduch concealment an
‘undeniable evidence of murder. © 2 Haw. 438, -

CAlfo, it hath  been apreed,’ that where & woman appears to have
endeavoured to conceal the death of fuch child within the flatute,
there is no need of any proof that the child was born alive, or
that there were any fipns of hurt upon the body, but it fhall be un-
deniably taken that the ‘child 'wis born alive, and murdered by the
mother. 2 Haze. £398. , i

But it hath been adjudged, that whete a woman lay in a c}mmﬁﬂ
‘by herfelf, ard wentto bed without pain, and waked in the mighty
and knocked for Lelp bur could get none, and was delivered of 2
‘child, acd puetitinatrunk, and did ot difcover it till the follow-
ing night, yet fhe was not within the flatute, becaufe fhe knotcked
for ]‘lL‘FP* 2 Haw, 435 :

"Alfo it hath been agreed, that if a woman confefs herfelf with child
_ beforchand, and #fterwerds ‘b furprized and delivered, no*budy
being with her, flicis not within the fiatute, becaufe there was no
intent of cancealment, and therzfore in fuch cufes'ic mult appear by
figns of hurt epon the body, or fame other way, that the child was
born alive. 2 Hanv, 418.

Ifa woman be with child, "and any gives her a potion to deflro
the child within her, and flie take it, and it works fo firongly thes
4t kills ber, thisis morder ;% fcrar wor not ;E‘ﬁ,‘n to cure her of a

" difeafe,

»

i wy

i

_ i

r &

& '\t
]

b



'---.r_- R e W

dileafe
IG that her a potion to this end, muft tﬂ:: t]:: hl.;ard
=H the'mother, itismurder. 1 H. M, !

] lﬂ'.'* nick orgreat with r.‘hl.lil, if the ﬂr another

on to make an :hortion, or !fl.--ﬂ'-’llﬂ. ber,
~wi pthe child within her iskilled, thotitbea erime, yet
it ‘murde ,q,nr.mmﬂn;hur h}r the laws of ;hﬂ" ‘becaufe
i itnﬁ:rltmﬂm matura, nor can it legally be known, whether
‘it were killed or mot: Soit is, ifafter fuch child were born alive,

die Ef ﬁt ﬂmkc gwcn to r.h.ﬂ muth:r. this is not homicide.

ade Dy 1# it procire a woman mth child to d-eﬂm her infant
nﬁhpl ,lnd lhe child is born, ‘and the wﬂrﬁnn in purﬁnnce of
that pm:nrl:neht kill theinfant ; this is mérder in the mother, and

_the procurer is acceflary. 1 H. 'H. 413-
l can have no name nfreput:t:un as foon as he is hurn,

E} rheis haru rmd hath gainéd by time a name by repuration,
y purchafe by his reputed name, to hihi and to his heirs;

,_.;.H:’ can have. |:rn fn:u-n bt of his bedy. " 1-Jaf. 3. 6 Ce. bs.
l}‘ terminmus @ gué § hé is the frlt of lm family, -for he

3 rehhnn of which the latw takes any notice; but this mult
as to civil purpofes, for there is = relation as to

rpoles, therefore he cannot marry  his own. mother, or
ﬁ Orehelike: - 3 Salki 66. 1

an (hall m:u- be fent to the houfe of correftion; dntil after

be born, ‘and that it be liviag; for it mult be fuch a child
' ﬁlthr‘gﬂh]n‘tﬂ‘the townfhip. Dalt. c. 11,
it feemeth, that fuch baftard child is not to be fent with the
to the houfe of correflion, but rather that the child thopld
“in the town where it was born (or fettled with the mother)
e to berclieved by the work of the mother, or by, relief
he reputed father; and yet thé commen opinion and praflice
srwife, or=. to fend the child with the mother tofghe houole
of carreftion ; and this may alio {eem realonable, w child
" fucketh on ﬂ!e mother. Dale. c. 11.

"But eth 'much the beft, to commit the motheronly, and

' ild, 'but léave it to her choice whether fhe will take it
hh'_, and- if fite will not, then to fend it to its lawful place of

b A, ' :
.'.mlmty..tiamlnnﬁun of a woman with child of a
E St baftard.

; \*ﬂ iy

- .w-l New-York, THE woluntary examination ef A. M. gfmsnemesnenn
Rang ﬁﬂﬂt?‘ in the faid county fingle aweman, taken on bark,

one of bis majefly ;ﬁrﬂuﬂ of the peact in and for the
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432 HISTORIA PLACITORUM CORONZE,

focted and dies? whether this be not motder by the common law
might be 4 queftion, bur if ho fuch intention evidently appeats, tho
de fafto by his converfation another be infefted, it is no felony by
the common law, tho it be a great mifdemeanor, and the rea-
fons are, ’

1. Becaufe it is hard to difcern, whether the infe&tion arife fiom
the party, or from the contagion of the air, it is God's arrow, and

2. Nature prompts every man, in what condition foever, to pre-
ferve himfelf, which cannot be well without muteval converfation.

3, Contagious difeafes, as plague, peftilential fevers, fmall pox,
&'c. are common among mankind by the vifitation, and the exten-
fion of capital punifhments in cafes of this natare would mulnply
fevere punithments tog far, and give too great latitude and loofe to
fevere ponifhments,

II. the fecond confideration, that is commen both to murder and
manflaughter, is, who fhall be faid a perfon, the killing of whom
fhall be faid murder or manflaughter.

. If a woman be quick or great with child, if fhe takes,
[433] or another gives her any potion to make an aborton, or if
ammn ftrike her, whereby the child within her is killed, it is not
murder nor manflaughter by the law of England, becaufe it is not
yet in rerum matura, tho it he a great crime, and by the judicial
law of Mifes (g) was punifhable with death, mor can it kegally be
made known, whether it were killed or aot, 22 E. 3. Coron. 263.
fo it is, if after fuch child were born alive, and baptized, and af-
ter die of the ftroke given to the mother, this is not homicide,
1. E. 3. 23. b. Coron. 146.

But if a man procure a woman with child to deftroy her mfant,
when bom, and the child is born, and the woman in purfuance of
that procurement kill the infant, this is marder in the mother, and
the procurer is acceflary to murder, -if' abfent, and this, whether the
child were baptized or mot. 7 Co. Rep. 9. Dyer 186,

‘The killing of a man attaint of felony, otherwife than in exetu-
tion of the fentence by a lawful officer lawfully appointed, is
murder or manflaughter, as the cafe happens, and tho there was
fome doubt, whether the killing of a perfon oudawed of felony were
homicide or no, 2 E, 3, 6. yet it is homicide in both cafes, 27 Affiz.
4+ Coren. 205,
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