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Chapter LXXI.
THE IMPEACHMENT AND TRIAL OF JOHN PICKERING.

1. Preliminary inquiry and action by House. Section 2319.
2. Presentation of impeachment at bar of Senate. Section 2320.
3. The articles and their presentation. Sections 2321–2328.
4. The summons and return. Sections 2329–2330.
5. Rules and organization of Senate. Section 2331.
6. The calling of respondent and presentation of his petition. Sections 2332, 2333.
7. Hearing on a preliminary question. Section 2334.
8. Presentation of testimony. Sections 2335–2336.
9. Judgment pronounced. Sections 2337–2341.

2319. The impeachment and trial of John Pickering, judge of the
United States district court for New Hampshire, in 1803.

The impeachment proceedings against Judge Pickering were set in
motion by a message from the President.

The committee recommended and the House voted the impeachment
of Judge Pickering on the strength of certain ex parte affidavits.

The House decided to proceed in the Pickering impeachment, although
the session and the Congress neared an end.

The Pickering impeachment was carried to the Senate by a committee
of two.

Forms of resolutions for impeachment of Judge Pickering and
directing the carrying of the same to the Senate.

On February 4, 1803,1 a message was received from the President of the United
States transmitting a ‘‘letter and affidavits exhibiting matter of complaint against
John Pickering, district judge of New Hampshire, which is not within executive
cognizance.’’

The message was read, and with the accompanying papers, was referred to a
committee composed of Messrs. Joseph H. Nicholson, of Maryland; James A.
Bayard, of Delaware; John Randolph, jr., of Virginia; Samuel Tenney, of New
Hampshire, and Lucas Elmendorf, of New York.

1 Second session Seventh Congress, Journal, p. 322; Annals, p. 460.
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690 PRECEDENTS OF THE HOUSE OF REPRESENTATIVES. § 2328

The managers on the part of the House of Representatives, Messrs. Nicholson,
Early, Rodney, Eustis, John Randolph, jr., Samuel L. Mitchill, George W. Campbell,
Blackledge, Boyle, Joseph Clay, and Newton, were admitted; and Mr. Nicholson,
the chairman, announced that they were the managers instructed by the House
of Representatives to exhibit certain articles of impeachment against John Pick-
ering, district judge of the district of New Hampshire.

They were requested by the President to take seats assigned them within the
bar.

The Sergeant-at-Arms was directed to make proclamation, in the words fol-
lowing:

Oyes! Oyes! Oyes! All persons are commanded to keep silence on pain of imprisonment while the
grand inquest of the nation is exhibiting to the Senate of the United States, sitting as a court of
impeachments, articles of impeachment against John Pickering, judge of the district court of the dis-
trict of New Hampshire.

The managers then rose, and Mr. Nicholson, their chairman, read the articles,
as follows:

Articles exhibited by the House of Representatives of the United States, in the name of themselves and
of all the people of the United States, against John Pickering, judge of the district court of the dis-
trict of New Hampshire, in maintenance and support of their impeachment against him for high
crimes and misdemeanors.
ARTICLE 1. That whereas George Wentworth, surveyor of the district of New Hampshire, did, in

the port of Portsmouth, in the said district, on waters that are navigable from the sea by vessels of
more than 10 tons burden, on the 15th day of October, in the year 1802, seize the ship called the Eliza,
of about 285 tons burden, whereof William Ladd was late master, together with her furniture, tackle,
and apparel, alleging that there had been unladen from on board of said ship, contrary to law, sundry
goods, wares, and merchandise, of foreign growth and manufacture, of the value of $400 and upwards,
and did likewise seize on land within the said district, on the 7th day of October, in the year 1802,
two cables of the value of $250, part of the said goods which were alleged to have been unladen from
on board the said ship as aforesaid, contrary to law; and whereas Thomas Chadbourn, a deputy mar-
shal of the said district of New Hampshire, did, on the 16th day of October, in the year 1802, by virtue
of an order of the said John Pickering, judge of the district court of the said district of New Hampshire,
arrest and detain in custody for trial before the said John Pickering, judge of the said district court,
the said ship, called the Eliza, with her furniture, tackle, and apparel, and also the two cables afore-
said;

And whereas by an act of Congress, passed on the 2d day of March, in the year 1789, it is among
other things provided that ‘‘upon the prayer of any claimant to the court that any ship or vessel, goods,
wares, or merchandise so seized and prosecuted, or any part thereof, should be delivered to such claim-
ant, it shall be lawful for the court to appoint three proper persons to appraise such ship or vessel,
goods, wares, or merchandise, who shall be sworn in open court, for the faithful discharge of their duty;
and such appraisement shall be made at the expense of the party on whose prayer it is granted; and
on the return of such appraisement, if the claimant shall, with one or more sureties to be approved
of by the court, execute a bond in the usual form to the United States for the payment of a sum equal
to the sum of which the ship or vessel, goods, wares, or merchandise so prayed to be delivered and
appraised and moreover produce a certificate from the collector of the district wherein such trial is had
and of the naval officer thereof, if any there be, that the duties on the goods, wares, and merchandise,
or tonnage duty on the ship or vessel so claimed have been paid or secured in like manner as if the
goods, wares, or merchandise, ship or vessel, had been legally entered, the court shall, by rule, order
such ship or vessel, goods, wares, or merchandise, to be delivered to the said claimant;’’ yet the said
John Pickering, judge of the said district court of the said district of New Hampshire, the said act of
Congress not regarding, but with intent to evade the same, did order the said ship called the Eliza,
with her furniture, tackle, and apparel, and the said two cables, to be delivered to a certain Eliphalet
Ladd, who claimed the same, without his, the said Eliphalet Ladd, producing any certificate from the
collector and naval officer
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691THE IMPEACHMENT AND TRIAL OF JOHN PICKERING.§ 2328

of the said district that the tonnage duty on the said ship or the duties on the said cables had been
paid or secured, contrary to his trust and duty as judge of the said district court, against the law of
the United States and to the manifest injury of their revenue.

ART. 2. That whereas, at a special district court of the United States, began and held at Ports-
mouth on the 11th day of November, in the year 1802, by John Pickering, judge of said court, the
United States, by Joseph Whipple, the collector of said district, having libeled, propounded, and given
the said judge to understand and be informed that the said ship Eliza, with her furniture, tackle, and
apparel, had been seized as aforesaid, because there had been unladen therefrom, contrary to law, 2
cables and 100 pieces of check, of the value of $400, and having prayed in their said libel that the
said ship, with her furniture, tackle, and apparel, might by the said court be adjudged to be forfeited
to the United States and be disposed of according to law; and a certain Eliphalet Ladd, by his proctor
and attorney, having come into the said court, and having claimed the said ship Eliza, with her tackle,
furniture, and apparel, and having denied that the said 2 cables and the said 100 pieces of check had
been unladen from the said ship contrary to law, and having prayed the said court that the said ship,
with her furniture, tackle, and apparel, might be restored to him, the said Eliphalet Ladd, the said
John Pickering, judge of the said district court, did proceed to the hearing and trial of the said cause
thus pending between the United States on the one part, claiming the said ship Eliza, with her fur-
niture, tackle, and apparel, as forfeited by law, and the said Eliphalet Ladd on the other part, claiming
the said ship Eliza, with her furniture, tackle, and apparel, in his own proper right; and whereas John
S. Sherburne, attorney for the United States in and for the said district of New Hampshire, did appear
in the said district, as his special duty it was by law, to prosecute the said cause in behalf of the United
States, and did produce sundry witnesses to prove the facts charged by the United States in the libel
filed by the collector as aforesaid in the said court, and to show that the said ship Eliza, with her
tackle, furniture, and apparel, was justly forfeited to the United States, and did pray the said court
that the said witnesses might be sworn in behalf of the United States, yet the said John Pickering,
being then judge of the said district court, and then in court sitting, with intent to defeat the just
claims of the United States, did refuse to hear the testimony of the said witnesses so as aforesaid,
produced in behalf of the United States, and without hearing the said testimony so adduced in behalf
of the United States in the trial of the said cause did order and decree the said ship Eliza, with her
furniture, tackle, and apparel, to be restored to the said Eliphalet Ladd, the claimant, contrary to his
trust and duty as judge of the said district court, in violation of the laws of the United States and
to the manifest injury of the revenue.

ART. 3. That whereas it is provided by an act of Congress, passed on the 24th day of September,
in the year 1789, ‘‘that from all final decrees of the district court in cases of admiralty and maritime
jurisdiction, where the matter in dispute exceeds the sum or value of $300 exclusive of costs, an appeal
shall be allowed to the next circuit court to be held in such district;’’ and whereas on the 12th (lay
of November, in the year 1802, at the trial of the aforesaid cause between the United States on the
one part, claiming the said ship Eliza, with her furniture, tackle, and apparel, as forfeited for the cause
aforesaid, and the said Eliphalet Ladd on the other part, claiming the said ship Eliza, with her fur-
niture tackle, and apparel, in his own proper right, the said John Pickering, judge of the said district
of New Hampshire, did decree that the said ship Eliza, with her tackle, furniture, and apparel, should
be restored to the said Eliphalet Ladd, the claimant; and whereas the said John S. Sherburne, attorney
for the United States in and for the said district of New Hampshire, and prosecuting the said cause
for and on the part of the United States, on the said 12th clay of November, in the year 1802, did,
in the name and behalf of the United States, claim an appeal from said decree of the district court
to the next circuit court to be held in the said district of New Hampshire, and did pray the said district
court to allow the said appeal, in conformity to the provisions of the act of Congress last aforesaid,
yet the said John Pickering, judge of the said district court, disregarding the authority of the laws and
wickedly meaning and intending to injure the revenues of the United States and thereby to impair
their public credit, did absolutely and positively refuse to allow the said appeal, as prayed for and
claimed by the said John S. Sherburne in behalf of the United States, contrary to his trust and duty
of judge of the district court, against the laws of the United States, to the great injury of the public
revenue, and in violation of the solemn oath which he had taken to administer equal and impartial
justice.
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692 PRECEDENTS OF THE HOUSE OF REPRESENTATIVES. § 2329

ART. 4. That whereas for the due, faithful, and impartial administration of justice, temperance and
sobriety are essential qualities in the character of a judge, yet the said John Pickering, being a man
of loose morals and intemperate habits, on the 11th and 12th days of November, in the year 1802,
being then judge of the district court in and for the district of New Hampshire, did appear on the bench
of the said court for the administration of justice in a state of total intoxication, produced by the free
and intemperate use of intoxicating liquors; and did then and there frequently, in a most profane and
indecent manner, invoke the name of the Supreme Being, to the evil example of all the good citizens
of the United States; and was then and there guilty of other high misdemeanors, disgraceful to his
own character as a judge and degrading to the honor of the United States.

And the House of Representatives, by protestation, saving to themselves the liberty of exhibiting
at any time hereafter any further articles or other accusation or impeachment against the said John
Pickering; and also of replying to his or any answers which he shall make to the said articles, or any
of them; and of offering proof to all and every other articles, impeachment, or accusation which shall
be exhibited by them as the case shall require, do demand that the said John Pickering may be put
to answer the said high crimes and misdemeanors; and that such proceedings, examinations, trials,
and judgments may be thereupon had and given as may be agreeable to law and justice.

Signed by order and in behalf of the House.
NATHANIEL MACON, Speaker.

JOHN BECKLEY, Clerk.
He then delivered the articles at the table; whereupon,
The President notified the managers that the Senate would take proper order

on the subject of the impeachment, of which due notice should be given to the House
of Representatives, and they withdrew.

The court adjourned to 12 o’clock to-morrow.
In the House,1 on the same day, Mr. Nicholson, from the managers appointed

on the part of this House to conduct the impeachment against John Pickering, judge
of the district court of the United States for the district of New Hampshire, reported
that the managers did this day carry to the Senate the articles of impeachment
agreed to by this House on the 30th ultimo, and the said managers were informed
by the Senate that their House would take proper measures relative to the said
impeachment, of which this House should be duly notified.

2329. Pickering’s impeachment continued.
In the Pickering case the rules were reported directly to the court of

impeachment and agreed to therein.
Form of summons prescribed to command appearance of respondent

in the Pickering impeachment.
Form of precept prescribed by the Senate to be indorsed on the writ

of summons to Judge Pickering.
In the Pickering case the Senate provided for issuing subpoenas of a

specified form on application of managers or of respondent or his counsel.
In the Pickering impeachment the subpoenas were directed to the mar-

shal of the district wherein the witness resided.
The forms of summons and subpoena in the Pickering case were

communicated to the House and entered on its Journal.
Form of direction to the marshal for service of subpoenas in the Pick-

ering trial.
1 House Journal, p. 515; Annals, p. 802.
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