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Foreword

T am pleased to make available a staff report regarding the constitu-
tional grounds for presidential impenchment prepared for the use of
the Commiittee on the Judiciary by the legal staff of its impenachment
inguiry.

{t ig understood that the views and conclusions contained in the
report ave staff views and do not necessarily reflect those of the com-
mittee or any of ils members.

| (fza/@
Perer W. Robino, JT.
FeprUARY 22, 1974,
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I. Introduction

The Constitution deals with the subject of impeachment and con-
é'lction at six places. The scope of the power is set out in Article II,
cction 4:

The President, Vice President and all civil Ofticers of the
United States, shall be removed from Olilice on Impeachment
for, and Conviction of, Treason, Bribery, or other high
Crimes and Misdemeanons,

Other provisions deal with procedures and consequences. Article I,
Section 2 states:

The House of Representatives. . . shall have the sole Power
of Impeachment.

Similarly, Article I, Section 3, descrikes the Senate’s role:

The Senate shall have the sole Power to try all Impeach-
ments. When sitting for that Purpose, they shall be on Oath
or Affirmation. When the President of the United States is
tried, the Chief Justice shall preside: And no Person shall
be convicted without the Concurrence of two thirds of the
Members present.

_ The same section limits the consequences of judgment in cases of
impeachment: -

Judgnient in Cases of Impeachment shall not extend fur-
ther than to removal from Office, and disqualification to hold
and enjoy any Office of houor, Trust or Profit under the
United States: but the Party convicted shall nevertheless be
liuble and subject to Indictment, Trial, Judgment and Pun-
ishment, according to Law, .

Of lesser significance, althopgh mentioning the subject, are: Arti-
cle IL, Section 2:

The President . .. shall have Power to grant Reprieves and
Pardons for Offences against the United States, except in
sases of Impeachment.

Article ITT, Section 2:

The Trial of all Crimes, except in Cases of Impeachment,
shall be by Jury....

Before November 15, 1973 a number of Resolutions calliig for the
impeachment of President Richard M. Nixon had been introduced in
the House of Representatives, and had been referred by the Speaker
of the House, ITon. Carl Albert, to the Committee on the Judiciary
for consideration, investigation and report. On November 15, an-
ticipating the magnitude of the Committee’s task, the House voted
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funds to enable the Committee to carry out its assignment and in that
regard to select an inquiry staff to assist the Committee,

On February 6, 1074, the House of Representatives by n vote of 410
to 4 *authorized and directed” the Committee on the Judiciary “to in-
vestigate fully and completely whether suflicient grounds exist for the
House of Representatives to exercise ite constitutional power to im-
peach Richard M, Nixon, President of the United States of America.”

To impler went the authorization (H. Res, 803) the House also pro-
vided that “for the purpose of making such investigation, the com-
mittee is authorized to require ... by subpoenn or otherwise ... the
attendance and testimony of any person...and ... the production of
such things; and ... by interrogatory, the furnishing of such infor-
mation, ng it deems necessary tosuch investigation.”

This was but the second time-in the history of the United States
that the House of Representatives resolved to investigate the possi-
bility of impeachment of a President. Some 107 years earlier the
House had investigated whether I'resident Andrew Johnson should
be impenched. Understandably, little attention or thought has been
given the subject of the presidential impeachment process during the
intervening years. The Inquiry Staff, at the request of the Judiciary
Committee, has prepared this memorandum on constitutional grounds
for presidential impenchment. As the factual investigation progresses.
it will become possible to state more specifieally the constitutional, legal
and la:onceptual framework within which the staff and the Committee
work.

Delicate issues of basic constitutional law are involved, Those issues
cannot be defined in detail in advance of full investigation of the facts.
The Supreme Court of the United States does not reach out, in the
abstract, to rnle on the constitutionality of statutes or of conduct.
Cases must be brought and adjudicated on particular facts in terms
of the Constitution. Similarly, the House does not. engage in abstract,
advisorv or hypothetical debates abou the precise nature of conduct
that calls for the exercise of its constitutional powers; rather. it must
await full development of the facts and understanding of the events
to which those facts relate.

What is snid here does not reflect any prejudgment of the facts or
any opinion or inference respecting the allegations being investigated.
This memorandum is written before completion of the full and fair
factual investigation the House directed be undertaken. It is intended
to be a review of the precedents and available interpretive materials,
secking general principles to guide the Committee.

This memorandum offers no fixed standards for determining whether
grounds for impeachment exist. The framers did not write a fixed
standard. Instead thev adopted from English history a standard suf-
ficiently general and flexible to meet future circumstances and events,
the nature and character of which they could not foresee.

The House has set in motion an unusual constitutional process, con-
ferred solely upon it by the Constitution, by directing the Judiciary
Committes to *investigate fullv and completely whether sufficient
grounds exist for the House of Representatives to exercise its consti-
tuticnal power to impeach.” This nction was not partisan. It was sup-
ported by the overwhelming majority of both political parties. Nor
was it intended to obstruct or weaken the presidency. It was supported
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by Members firmly committed to the need for a strong presidency
and a healthy executive branch of our government. The House of
Representatives acted out of a clenr sense of constitutional duty to
resolve issues of o kind that more familinr constitutional processes are
unablo to resolve.

To assist the Committee in working toward that resolution, this
memorandum reports upon the history, purpose and meaning of the
constitutional phrase, “T'reason, Bribery, or other high Crimes and
Misdemeanors.”

28-050—74—-2



I1. The Historical Origins of Impeachment

The Constitution provides that the President . . . shall be removed
from Office on Tmpeachment for, and Conviction of, Treason, Bribery,
or other high Crimes and Misdemeanors.” The framers could have
written simiply “or other erimes”—as indeed they did in the provision
for extradition of eriminal offeniders from one state to another. They
did not do that, If they had meant simply to denote seriousness, they
could have done so directly. They did not do that either. ‘They adopted
instend a unique phrase used for centuries in Inglish parliamentary
impeachments, for the menning of which one must look to history.

The origins and use of impeachment in England, the circumstances
under which impeachment beecame a part of the American constitu-
tional system, and tlie American experience with impeachment are
the best available sources for developing an understanding of the
function of impeachment and the circumstances in which it may be-
come appropriate in relation to the presidency.

A. Tue Exarisi Paruiayextany Pracrice

Alexander Hamilton wrote, in No. 65 of The Federalist. that Great
Britain had served as “the model from which [impeachriént] has
been borrowed.” Accordingly, its history in England is useful to an
understanding of the purposc and scope of impeachment in the
United States.

Parliiment developed the impeaclifiiciit process as a means to exer-
cise some measure of control over the power of the Iling. An impeach-
ment proceeding in England was a direet method of bringing to
account the King's ministers and favorites—men who might other-
wise have been beyvond reach. Impeachinent, at least in its early his-
tory, has been ealled “the most powerful weapon in the political arm-
oury, short of civil war.”* It played a continuing role in the struggles
between King and Parliament that resulted in the formation of the
unwritten Fnglish.constiti.' on. In this respect impeachment was one
of the tools used by the Tonglish Parlinment. to ereate more vesponsive
and responsible government and to redress imbalances when they
occurred.®

The long struggle by Parlinment to nssert legul restraints over the
unbridled will of the King ultimately reached a cliniax with the execu-
tion of Charles T in 1649 and the establishmeént of the Commonwealth
under Oliver Cromwell. In the course of that struggle, Parlinment
sought to exert vestraints over the King by removing those of his
ministers who most. effectively advanced the King's absolutist pur-

1 Plucknett, ““Presidential Address” reproduced In 3 Transactions, Royal INiatorieal
Bncicty, ith Serles, 145 (1052).
1 8ea penernlly C. Roberts, The Growth of ltcaponsibie Qovernment in Stuar! England
{Cambridge 1960},
(4)
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yoses, Chief among them was Thomas Wentworth, Eadrl of Strafford.
I'he House of Cominons iml)eached him in 1640, As with earlier im-
peachments, the thrust of the chargs was damage to the state® The
first article of impeacliment alleged * ‘

That ho . . . hath traiterously endeavored to subvert the
Fundamental Laws and Government of the Realms . . . and
in stend thereof, to introduce Arbitrary and Tyrannical Gov-
ernment against Law, ...

Tho other agticles against Strafford included charges ranging from
the allegation that he had assumed regal power and exercised it tyran-
nically to the charge that he had subverted the rights of Parlinment.®

Characteristically, impeachment was used in individunl cases to
reach offenses, as perceived by Parliament, against the system of gov-
ernment. The charges, varionsly denominated “treason,” “high trea-
son,” “misdemeanors,” “malversations,” and “high Crimes and Mis-
demeanors,” thus included allegations of misconduct ag various as the
kings (or their ministers) were ingenious in devising means of ex-
panding royal power.

At the time of the Constitutionnl Convention the phrase “high
Crimes and Misdemeanors” had been in use for over 400 years in im-
peachmient proceedings in Parlinment.® It first appenrs in 1386 in the
impeachment of the King’s Chancellor, Michael de In Pole, Earl of
Suffolk.” Some of the charges may have involied common law of-
fonses.® Others plainly did not: de Ia Pole was charged with breaking
a promise he made to the full Parliamént to execute in connection
with a parliamentary ordinance the adviee of o committee of nine
lords regarding the improvement of the estate of the King and the
realm: “this was not dorie, and it was the fault of liimself as he was
then chief ofticer.” ITe was also charged with failing to expend a sum
that Parliament had directed be used to ransom the town of Ghent,
becanse of which “the said town was lost,” ?

% Rtrafford was charged with treason, a term defined In 1352 hy the Statute of Trearons

Fiw. 3, sint. 6, ¢, 2 (13562}, The partleular charges against him presumably woul
have been within the compnsr of the genernl. or “'salvo,” clause of that siatute, but dld not
fall within any of the enumerated acts of trearonaStrafford rested his defense In pwart on
that fallure; his eloguence on the ?ueatton of retrospective treasons {“Beware you do
not awnke these sleepdng llons, by the searching out some neglected moth-eaten records,
they mny one day tenr you and your posterity In pleces: it wns your ancestors’ care to
chain them up within the barricadoes of statutes; be not you ambltions to he more
gkilful and curlons than your forefathers in the art of kilifng.” Celebrated Triala 518
(I'hfln. 1837) may have dissuaded the Commoeng from bringing the trinl to o vote In the
House of Tords ; instead they cansed his execution by bill of attainder.
“:‘gmﬂushworth, The Tryal of Thomas Earl of Strafford, 1n 8 Hlstorlcal Colleetions 8

& Rushworth, supra n, 4, at 8-9. R. Berger, Impeachment; The Conatiintional Problems
A0_(1073), states that the impenchment of Strafford . . . coustitutes o great watersled
In English eongtitutionnl history of which the Founders were aware,”

& Seo peneraliy A, Simpson, A Treatize on Federal J’mpmcnmonu £1-100 {Philadelphia,
101M (Appendix of English Imneachiment Trialg) ; M. V. Clarke, “The Origin of Impeach-
ment” in Oxford Essapa {n Medieval History 164 (Oxford, 1034). Reading and analyzing
the enrly history of English impenchments 18 complicated by the paucity and ambipuity of
the records, 'The analysls that follows in this recton lhas heen drawn Iargely from the
scholarship of others, checked agalnst the orlginal records where possihle.

The baals for what beeame the Impenchment procedure u[:parcntlr orlginnted §n 1844,
when the King and Parliament allke aceepted the principle that the King's ministers were
to angwer in Parliament for their misdeeds. C. Roberts, aupro n, 2, at 7. Offensea agalnat
Magnn Cartn, for example, were falling for technicalltles in the ordinnry courts. and
therefore Parllament provided that offenders agninst Magna Carta be declared in Parlia-
ment and judged by thelr prers. Clarke, aupra, at 173,

7 8lmpron, supra n, 0, at 86; Berger, supra n, 5, at 61; Adams and Stevens, Select
Doctiments of English Constituifonal History 148 (T.ondon 1027),

& For example, fde In Tole was charged wi{h purchaslng property of grent value from the
King while using hias pasition as Chancellor to hnve the lanids apprajsed nt less than they
were worth, all In violation of his oath, In deeceit of the King and in neglect of the need
of the realm., Adnms and Stevens, saupra n, 7. at 148,

* Adams and Stevens, supra n. T, at 148-150.
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The phirase does not reappear in impeachment proceedings until
1450, In that yenr articles of impeacliment agninst William de la Pole,
Duke of Suffolk (n descendant of Michael), charged him with several
acts of liigh treason, but also with “high Crimes.-and Misdemean-
ars.” 1 including such various offenses as “advising the King to grant
liberties and privileges to certain persons to the hindrance of the due
execution of the laws," “procuring offices for persons who were unfit,
and ’IIIIWOPHI}' of them” and “squandering away the public trcas-
“l.{,.! 11 .

Impeachment was used frequently during the reigns of James I
(1603-1625) and Charles I (1628-1649). During the period from
1620 to 1649 over 100 impeachments were voted by the House of
C'ommons.'? Somo of these impeachments charged high treason, s in
the ense of Strafford; others charged high crimes and misdemennors,
The latter included hoth statutory offenses, particularly with respect
to the Crown monopolies. and non-statutory offenses. For example, Sir
Henry Yelverton, the King's Attorney General, was impeached in
1621 of high crimes.and misdemeanors in that he failed to prosecute
nfter commencing suits, and exercised authority before it was properly
vested in him.*® ,

There were no impeachments during the Commonwealth (1649-
1660). Following the end of the Commonwealth and the Restoration
of Charles IT (1660-1685) a more powerful Parliament expanded
somewhat the scope of “high Crimes and Misdemeanors” by impeach-
ing officers of the Crown for such things as negligent discharge of
duties ¥ and impropricties in office,’s . _ :

The phrase “high Crimes and Misdemeanors” appears in neatly all
of the coniparatively few impeachments that occurred in the eight-
centh century. Many of the charges involved abuse of official power
or trust. For example, Edward, Earl of Oxford, was charged in 1701
with “violation of ]liB duty and trust” in that, while a member of the
King's privy council, he took advantage of the ready aceess he had to
the King to secure various royval rénts and revenues for his own use,
thereby greatly diminishing the revenues of the crown and subjecting
the people of England to “grievous taxes.” 1 Oxford was also charged
with procuring » naval commission for William Kidd, “known to be
a person of ill fame and reputation,” and ordering him “to pursue
the intended voyage. in which Iidd did commit-diverse piracies. . .,
being thereto encouragcd through hopes of being protected by the
high station and interest of Oxford, in violation of the law of nations,
and the interruption and discouragement of the trade of England.” **

19 4 Hatroll 67 (Shannon, Ireland, 1971, reprint of London 1706, 1818).
1 4 Hatsell, supra n. 10, at 67, charges 2, 6 and 12.
8The Long Parllament (1640-48) alone impeached 08 persons. Roberts, aupre n. 2,

at 133,
12 Howell State Triale 1135, 1138-37 rchargsn 1, 2 and 6). See generally Bimpson,
supra n. 0, at §1=127; Berger, supra n, 5, at 67-T3.

s Peter Pett, Commissloner of the Navy, was ¢hared in 1068 with negligent preparation
for an invasion by the Dutch, and negligent loss of a ship, The latter ehnrie wag predicated
on alleged willful neglect In ralllugh to insure that the ship was brought to a moorlng,
6 Howell State Trials 805, 800-07 (charges 1, §).

1 Chief Justice Scroggs was charged in 1680, nmon% other things, with browbeating
witnesses and commenting on thelr credlbility, and with curslng and dripking to excess,
thevehy hringing “the highest scandal on the publie ju:tlee of the klngdom.” 8 Howell
Btate Triala 197, 200 (charger 7, 8). )

18 Bimpgon, supra n, 6, at 144,

17 §impson, supra o. 6, at 144,
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The impeachment of Warren Iastings, first attempted in 1786 and
concluded in 1795,'8 is particularly important beeause contemporane-
ous with the American Convention debates. Hastings wns the first
Governor-General of India. The articles indicate that Hast.in%{s was
being charged with high crines and misdemeanors in the form of gross
maladministration, corruption in office, and eruelty toward the people
of Indin.®®

Two points emerge from the 400 years of English parliamentary ex-
perience with the phrase “high Crimes and Misdemennors.” First, the
particular allegations of misconduct alleged damage to the state in
such forms as misapplication of funds, abuse of official power, neglect
of duty, encronchment on Parliament’s prerogatives, corruption, and
betrayal of trust.?® Second, the phrase “high Crimes and Misdemean-
ors” was confined to parliamentary impeachments: it had no roots in
the ordinary eriminal law, 2 and the particular allegations of miscon-
duct under that heading were not necessarily limited to common law or
statutory derelictions or crimes.

B. Thr INTENTION OF TIIE FRAMERS

The debates on impeachment at the Constitutional Convention in
Philadelphia focus principally on its applicability to the President.
The framers sought to create a responsible though strong exccutive:
they hoped, in the words of Elbridge Gerry of Massnchusetts, that
“the maxim would never be adopted here that the chief Magistrato
could do [no] wrong.” *2 Tinpeachment. was to be one of the central ele-
ments of executive responsibility in the framework of the new govein-
ment as they conceived it.

The constitutional grounds for impeachment of the President. re-
ceived little direct attention in the Convention ; the phrase “other high
Crimes and Misdemeanors” was ultimately added to “Treason” and
“Bribery” with virtually no debate. There is evidence, however. that
the framers were aware of the technical meaning the phrase had ac-
quired in English impeachments.

Ratification by nine states was required to convert the Constitution
from a proposed plan of government. to the supreme law of the land.
The public debates in the state ratifying conventions offer evidence of
the contemporancous understanding of the Constitution equally ns
compelling as the secret deliberations of the delegates in Philadelphia.
That evidence, together with the evidence found in the debates during
the First Congress on the power of the President to discharge an
exccutive officer appointed with the advice and consent of the Senate,

u Fee generally Marshall, The I'mpeachment f" Warren Hartings (Oxford, 1065).

1 Of the origioal resolutions proposed by Edmund Burke In 1780 and accepted by the
Houre a8 artleles of impeachment in 1787, both eriminal and non-eriminal offenses appear.
The fourth article, for example, charging that Hastings had confiscated the landed Income
of the Begums of Oudh, wns described by Pltt as that of all others that bore the strongest
marks of erlminallty, Marshall, supra, n. 19, at 53. '

The third article, on the other hand, known as the Benarea charpe, clalmed that cir-
cumgtances impoged upon the Governor-Genersl a daty to conduct himself “on the most
distingulehed prinelpies of good faith, equity, moderation and mildoess.” Instead, con-
tlnlm:clIZ the charge, Efuntlngc provoked a revol{ in Benares, reaulting in “the arrest of the
rajah, three revolutions in the country and great loss, whereby the sald Hastings Ia gnilty
of a high crime and mledemeanor in the destroction of the country aforesald."” The Com-
mons accepted this artele, voting 119-79 that these were grounds for Impeachment. Simp-
son, supro n. 0. at 188-170 ; Marshall, aurm n. 19, at xv, 46.

: dsee, e.g., Berger, supra n, b, at T0-T1.

N Rerger, spra o. 5, at 62.

1 Phe Records of the Federal Convention 86 (M. Farrand ed, 1011) (brackete in
original), Hereafter clted as Farrand.
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‘shows that the framers intended imipeachment to be a constitutional
safeguard of tho public trust, the powers of government conferred
upon the President and other civil officers, and the division of powers
among the legislative, judicial and executive departments.

1. TIIE PURPOSE OF TIIE IMPEACIIMENT REMEDY

Among the weaknesses of the Articles of Confederation apparent to
the delegntes to the Constitutionil Convention was that they provided
for o purely legislative form of government whose ministers were sub-
gervient to Congress. One of the first decisions of the delegates wasthat
their now plan should include a separate executive, judiciary, and
legislature.? However, the framers sought to avoid the creation of a
too-powerful executive, The Revolution had been fought ngainst the
tyranny of a king and his council, and the framers sought to build in
safeguards against executive abuse and usurpation of power, They ex-
plicity rejected a plural executive, despite arguments that they were
creating “the foctus of monarchy,” * beenuse a single person would give
the most responsibility to the office.?® For the same reason, they rejected
proposals for a council of advice or privy council to the exccutive

The provision for a single executive was vigorously defended at
the time of the state ratifying conventions as a protection against
executive tyranny and wrongdoing. Alexander Hamilton made the
most carefully reasoned argument in Federalist No. 70, one of the series
of Federalist Papers prepared to advocate the ratification of the
Constitution by the State of New York. IIamilton criticized both a
plural executive and a council ‘because they tend “to conceal faults
and destroy responsibility.” A plural executive, he wrote, deprives the
people of “the two greatest securities they can have for the faithful

21 Farramd 322,

%1 Farrand 60, .

% This argument was made by James Wilson of Pennsylvanla, vho also sald that he
preferred a single cxecutive "as giving most energy dispatch and responsibility to the
office,'" T Farrand (5.

%2 A number of suggestions for & Council to the Presldent were mede durlng the Con-
ventlon, Only one was voted on, and 1t was rejected three states to eight. This proposal,
by George Maeon, called for a privy council of six members—two each from the eastern,
middle, and southern stantes—selecied by the Senate for stoggered six-year terme, with
two leaving ofice every two years. 2 Farrand 637, 542,

Gouverneur Morrls aad Charles Plockney, both of whom spoke 1o opposition to other
Erarmsa]s for a councll, suggested a privy council composed of the Chief Tustice and the

ends of cxecutive departments. Thelr proposal, however, expressly provided that the
President “ghall in all cases exerclse hig own judgment, and elther conform to [the]
oFlninnn [of the council] or not as he may think proper.” Each officer who was A member
of the council wonld "be responslble for hig oploion un the nffairs relating to his partlculnr
Department” and lable te impenchment and removal from office “lor neglect of duty
malversation, or corruption." 2 Farrand 342-44,

Morris nnd Pinckney’s propnsal was referred to the Committee on Detall, which re-
ported a provislon for an expanded privy council including the President of the Senate
and the Spenker of the House, The council's duty was to ndvise the President “in matters
ﬂ!kglﬂﬂﬂl’lg the execution of his OfMice, which he shall think proper to lny -before them:
But thelr advice shall not conclude him, nor affect his responelbllity for the measurer
which he shall adopt.” 2 Farrand 307. Thls provision was never brought to n vote or
debated Jn the Conventlon, :

Opponents of a counell argned that it wonld lessen exccutive responsiblliiy. A councll,
fald Jamer Wilaon, "oftener serves to cover, than prevent malpractices. 1 Farrand 07.
And the Committee of Eleven, consisting of ono delegate from each atate, to which pro-
posals for a councll to the President a8 well as other questions of polley wwere referred,
decided agninst a councll, on the grrund that the Presldent, "by }:-uraundinﬁ hig Council—to
concur In his wrong menasures, would acquire thelr protection for them."” 2 Farrand -542,

Some delegates thought the responsibillty of the Presldent to be “chimerleal” : Gunning
Beford becanse “he could not be punished for mistakes.”” 2 Farrand 43; Elbrlige Gerrs,
with respect to nomination for offces, because the Presldent could *alwaye plead ignor-
ance.” 2 Farrand 630. Benjamin Frankiin favored'a Councll because it "would not ‘only be a
check on a bad Presldent but a rellef to a good one.”-He asserted that the delegates had .
fitgo much . . . fear [of] cabals In ‘appointments by a number,” and “too much confidence
in those of single perzone.” Experience, he gaid, showed that “caprice, the intrigues of
favorites & migtresses, &e."" were ““the means most prevalent {n monerchies.” 2 Farrand 542,
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oxercise of any delegated power”—“[r]esponsibility . . . to censure
and to punishment.” When censure is divided and responaibillt,y un-
certain, “tho restraints of public opinion . . . lose their efficacy” and
“the opportunity of discovering with facility and clearness the mis-
conduct of the persons [the public] trust, in order either to their
removal from office, or to their actual punishment in cases whichi admit

“of it” is lost.>® A council, too, “would serve to destroy, or would greatly

diminish, the intended and necessary responsibility of the Chief
Magistrate himself.”#" It i8, Hamilton concluded, “far more safe
[that] there should be a single object for the jealousy and watehful-
ness of the people; . . . all multiplication of the Executive is rather
dangerous than friendly to liberty.” 2 :

James Iredell, who c{)laye_d a leading role in the North Carolina rat-
ifying convention and later beeame & justice of the Supreme Court,
snid that under the proposed Constitution the President “is of a very
different nature from a monarch, Heistobe . . . Personully responsi-
ble for any nbuse of the great trust reposed in him.” #* In the same con-
vention, William R. Davie, who had been a delegate in Philadelphin,
explained that the “predominant principle” on which the Convention
had provided for a single executive was “the more obvious responsi-
bility of one person.” When there was but one man, said Davie, “the
public were never at a loss” to fix the blame,3®

James Wilson, in the Pennsylvania convention, described the securit;
furnished by a single executive as one of its “very important ad-
vantages”:

The executive power is better to be trusted when it has no
screen. Sir, we have a responsibility in the person of our
President; he cannot act improperly, and hide either his
negligence or inattention ; he cannot roll upon any other per-
son the weight of his criminality; no appointment can take
place without his nomination ; and he is responsible for ever
nomination he makes. . .. Add to all this, that officer 1s
placed high, and is possessed of power far from being con-
temptible, yet not a single privilege is annexed to his char-
acter; far from being above the laws, he is amenable to them
in his private character as a citizen, and in his public char-
acter by impeachment,

As Wilson’s statement suggests, the impeachability of the Presi-
dent was considered to be an important element of his responsibility.

™ The Federalist No, 70, nt 450-61 (Modern Library ed.) (A. Hamilton) (herelnafter
cited s Federallst). The “multiplication of the Executlve,” Tawilton wrote, "{ndds to the
difficelty of detectlon:

The cirenmstanees which may bave led to nny nntlonal misearriage of misfortune
are sometlmes so complleated that, where there are n number of nctors whoe may
have had different degreea nnd kinds of ageney, thongh we may clearly ree upon
the whole that there has been mismanagement, yet It may be impracticable to pro-
nlclnmm h{u whese account the evll which may have been locurred I8 truly
chargeahle,

It there should be "collusion between the partles concerned, how easy It s to clothe the
elrcumstances with so much amblgulty, as to render it uncertaln what was the precise con-
duct of any of those parties? Idd. at 460,

 Federallat No, 70 at 461, Hamlilton stated :

A councll to a mngistrate, who {8 himself responsible for what he does, are gen-
erally nothing better than a eclog upon hls good intentlons, are often the instru-
.ments and accomplieea of his bad, and ore almost always a cloak to his faults.
Id, at 462-03,

. B Pederalist No, 70 at 462,

®4 J, Elllot, The Debates in the Several Btale Conventions on the Adopiion of the
Feg%rﬁll g“i'ﬁ;“""” 74 (reprint of 2d ed.) (herelnafter cited as Elliot.)

o .
u 2 Elliot 480 (emphasle In orlginal).
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Impeachment had been ineluded in the proposals before the Constitu-
tional Convention from its beginning.® .\ specific provision, mnking
the executive removable from office on impeachment and conviction
for “ronl-practice or neglect of duty,” was unanimously adopted even
before it was decided that the exccutive wotld be a single person.™

The only major debate on the desirability of impeachment occurred
when it was moved that the provision for impeachmient be dropped,
a motion that was defeated by a vote of eight states to two.**

One of the arguments made against the impeachability of the exce-
utive "was that he “would periodically be tried for his behavior by
his electors” and “ought to be subject to no intermediate trial. by
impeacliment.” # Another was that the exeentive could “do no erinn-
nal act withont Coadjutors [assistants] who may be punished.” *
Without his subordinates, it was asserted, the executive “can do noth-
ing of consequence,” and they would “be amenable by impeachment to
the public Justice,” ¥

This latter argument was made by Gouveneur Morris of Pennsyl-
vanin, who abandoned it during the course of the debate, concluding
that the executive shonld be impeachable.®® Before Morris changed
his position, however, George Mason had replied to his enrlier
argument: -

Shall any man be above justice? Above all shall that man
be sbove it, who ean commit the most extensive injustice?
When great crimes were committed he was for punishing the
principal as well as the Coadjutors.*

James Madison of Virginia argued in favor of impeachment stating
that some provision was “indispensible” to defend the community
against “the incapacity, negligence or perfidy of the chief Magistrate.”
With a single executive, Madison nr{;l:ned, unlike a legislature whose
collective nature provided security, “loss of capacity or corruption
ws more within the compass of ];)robable events, and either of them
might be fatal to the Republic.” #* Benjaumin Franklin supported

8 The Virginla Plan, fifteen rexalntiong propoked by Edmund Randolph at the beginning
of the Convention, served as the basls of ite early dellberations. The ninth resolution pave
lhednaztzlonal judlielary jurlsdictlon over “Impeachments of any Natlonal officers. 1 Far-
TAD s

21 Farrand 88, Just hefare the adoption of thiz provision, a proposal *o make the
executive removable from office by the legislnture uPﬂ-n request of a malori:ir of the
etate legislatures had been overwhelmingly refeeted. fd, 87. In the courge of debnte on
this proposal, it was suggested that the legislature “should have power to remove the
FExecutive at pleasure”—a suggestion that was promptly ecritlelzed as making him “the
mere creature of the Leglslature” in violatlon of “the fundamental Erlnclpl& of good
Government,” and wns never formally proposed to the Conventlon. Id, B5-80.

2 Farrand 64, 09.

=32 Farrand 67 (Mtnfus King), Slndlarly, Gouverneur Morris contended that If an
execntive charged with a eriminnl net were reelected, “that will he sufticient piroof of his
innoeence.” I'd, 04.

It was also argued In n‘nnnnltlon to the Impeachment ‘lrn'l.'lFiOTl. that the execntive
#hould not be Impeachable “whilet In affics”—an apparent ellusion to the constitutions of
Virginla and Delaware, whieh then, provided that the governor (unllke other officers)
conld be imneached only after he left office. /d. See 7 Thorpe. The Federal and Ktafe Con-
stitutions 8818 (1000) and 1 {d. 566, In responre to this positlon, it was argued
that corrupt elections would result, ag an Incumbent gought to keep his offlee in order to
maintnin his immunity from Impeachment, He will “spare no efforts or no means whatever
to get bimself reelected,” contended Willlam R. Davle of North Carolina. 2 Farrand a4,
George Mason asgerted that the danger of cnl'!'u]"lting electors "furnished a pecullar
repron In favor of Impeachments whilat In office” : *'Shall the man who has practized cor-
roptlon & by that means procured his ap}lnlutment In the first instance, be suffered to
excape nunishment, by repeating his guilt ?" Id. é5.

3 Farrand A4,

=22 Farrand 54,

3 Thizs Magistrate {s not the King but the prime-Minister, The people are the King,"
2 Farrand 69,

22 Farrand 08,
# 2 Farrand 65-686,
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impeachment as “favorable to the executive"”; where it was not
available and the chief magistrate had “rendered himsolf obnoxious,”
recourse was had to assassination. The Constitution should provide for
the “regular punishment of the Executive when his misconduct should
~ deservo it, and for his honorable acquittal when he should be unjustly
nccused.! KWdmund Randolph also defended “the propriety of
impeachments” :

The Executive will have great opportunitys of abusing his
power; particularly in time of war when the military force,
and in some respects the public money will be in his hands.
Should no regular pumishment be provided it will be
irregularly inflicted by tumults & insurrcctions.*

The one argument made by the opponents of impeachment to which
no direct response was made during the debate was that the executive
would be too dependent on the legislature—that, as Charles Pinckney
put it, the legisiature would hold impeachment “as a rod over the
Executive and by that means effectually destroy his independence.” +*
That issue, which involved the forum for trying impeachments and
the mode of clecting the executive, troubled the Convention until its
closing days. Throthout its deliberations on ways to avoid executive
subservience to the legislature, however, the Convention never recon-
sidered its early decision to make the executive removable through
the process of impeachment,.*¢

2. ADOPTION OF “HIGH CRIMES AND MISDEMEANORS”

Briefly, and late in the Convention, the framers addressed the ques-
tion how to describe the grounds for impeachment consistent with its
intended function. They did so only after the mode of the President’s
election was settled in a way that did not make him (in the words of
James Wilson) “the Minion of the Senate.” 45

The draft of the Constitution then before the Convention provided
for his removal upon impeachment and conviction for “treason or
bribery.” George Mason objected that these grounds were too limited :

Why is the provision restrained to Treason & bribery only?
Treason as defined in the Constitution will not reach many
great and dangerous offenses. Hastings is not guilty of
Trenson. Attempts to subvert the Constitution may not be
Trenson as above defined—As bills of attainder which have
saved the British Constitution are forbidden, it is the more
necessary to extend: the power of impeachments.ss

Mason then moved to add the word “maladministration” to the other
two grounds. Maladministration was a term in use in six of the thir-
teen stale constitutions as a ground for impeachment, including
Mason’s home state of Virginia.+?

When James Madison objected that “so vague a term will be

12 Farrand 05,

42 Farrand 67.

42 Farrand 00.

4 See Appendix B for o chronologlcal account of the Conventlon’s dellberations on
1m‘gear.~hment aud related 1ssues.

2 Farrand 523,

42 Farrand 550,

U The grounds for Impeachment of the Governor of Virginia were “mal-administratlon,
corruption, or other means, by which the sutetgy of the State may be endangered.” T Thorpe,
The Federal and Btate Constitution 3818 (1009).

28-950—T74—3
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equivalent to a tenure durinﬁﬂuasum of the Senate,” Mason withdrew
“maladministration” and substituted “high erimes and misdemeanors
agst. the State,” which was adopted cight states to three, apparently
with no further debate,*® i ) .

That the framers were familinr with English parliamentary im-
peachment proceedings is clear. The impeachment of Warren Hast-
ngs, Governor-General of Indin, for high erimes and niisdemeanors
was voted just a few weeks before the beginning of the Constitutional
Convention and George Mason referred €o it in the debates,* Hamil-
ton, in the Federalist No. 65, roferred to Great Britain as “tho model
from which [impeachment] has been borrowed.” Furthermore, the
framers were well-educated men. Many were nlso lawyers, Of these, ut
least nine had studied law in England.* .

The Convention had earlier demonstrated its fﬂmilim-ity with the
term “high misdemeanor.” 5 A draft constitution had used “high mis-
demennor” in its provision for the extradition of offenders from one
state to another.® The Convention, appnrently. unanimously struck
“high misdemeanor” and inserted “other crime,” #in order to compre-
hend all proper cnses: it being doubtful whether ‘high misdemeanor’
had not o technical menning too limited.” &

The “technical meaning” referred to is the parliamentary use of
the term “high misdeameanor.” Blackstone's Commentaries on the
Laws of England—a work cited by delegates in other portions of the
Convention’s deliberations and which Madison later described (in the
Virginin ratifying convention) as “a book which is in every man’s
hand” 5'——inclnde§ “high misdemeanors” as one term for positive of-
fenses “agninst the king and government.” The “first and principal®
high misdemennor, according to Blackstone, was “mal-administration
of such hiﬁh officers, as are In public trust and employment.” usually
punished by the method of parliamentary impeachment.” s

“High Crimes and Misdemeanors has traditionally been considered
a “term of art,” like such other constitutional phrases as “levying war"
and “due process.” The Supreme Court has held that such phrases
must be construed, not according to modern usage, but according
to what the farmers meant when they adopted them.* Chicf Justice
Marshall wrote of another such phrase:

“2 Farrand 550, Mason's wording was unanimously clinnged later the same day from
"agst. the State" to “‘agalnst the United States” In ordler to avald amhigulty, This phrase
wae later dropped In the finnl draft of the Constitution prepared by the Committee on
Style and Revislon, which was charged with arranging and Improving the language of
lhf' J}I;Illclea adopted by the Convention without alterlng 1ts substance,

(lnl;'fl;' Berger, Impeackment: The Constitutional Problems 87, 80 and nccompanying notes

5t Az a technlcal term, a “high'' crlme elgnified a crlme against the system of govern-
ment, not merely & rerlous crime. “Thia element of Injury fo the commonwenlth—that
I7, to the state itself and to its constitutlon—was historleally the criterlon for distin-
gulshing a ‘high' erlme or mizdemennor from an ordinary one. The dlstinction goes back
to the anclent law of treakon, which differentlated 'high' from 'petit’ treazon.” Bestor,
;Igok Review, 40 Wash, L. Rev, 255, 263-84 (1073). Sce 4 W. Blackstone, Commentaries®

& The provislon (article XV of Committee draft of the Committee on Detall) originally
read ; ""Any perron charged with treason, felony or high misdemeanor In any State, who
shall flee from justice, and shnll be found In any other State, shall, on demand of the
Executive power of the Btate from which he fled, be dellvered up and removed to the
State having jurlediction of the offence.” 2 Farrand 187-88.

This clause was virtoally Identical with the extradition clauge contalmed in article
IV of the Articles of Confederation, which referred to ‘‘any Person gullty of, or charged
with treason, felorgl,y. or other high mf!demennur In any atate, , , "

Farrand 4438,

8 3 Elliott 601,

%4 Blackstone's Commentaries® 121 (em%mlc omitted),

 geo Murray v, 1loboken Land Co. 62 U.B, (18 How.) 272 (1856) : Davidson v. New
Orleans, 96 .4, 97 (1878) ; Bmith v. Alabama, 124 U.8, 466 (1888},
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It is a technical term. It i3 used in a very old statute of
that country whose langunge is our language, and whose laws
form the substratum of our laws, It 18 searcely conceivable
that the term was not employed by the framers of our consti-
tution in the sense which ?m(l been aflixed to it by those
from whom we borrowed it.*

»
3. GROUNDS FOR IMPEACIIMENT

Mason's suggestion to ndd *maladministration,” Madison's objection
to it as “vague,” and Mason's substitution of “high erimes and misde-
meanors ngst the State” are the only comiments in the Philadelphia
convention specifically directed to the constitutional language deserib-
ing the grounds for impeachment of the President. Mason’s objection
to liniiting the grounds to treason and bribery was that trenson would
“not rench many great and dangerous offences” including “[a]ttempts
to subvert the Constitution.” ** His willingness to substitute “high
Crimes and Misdemeanors,” especinlly given his apparent familiarity
with the English use of the term as evidenced by his reference to the
Warren Hastings impenchment, suggests thut he believed “high Crimes
and Misdemeanors®” would cover the offenses about which he was con-
cerned.

Contemporaneous comments on the scope of impenchment ave per-
suasive as to the intention of the framers. In Federalist No. 65, Alexan-
der Hamilton described the subject of imperchment as

those offences which proeceed from the misconduet of public
men, or, in other words, from the abuse or violation of some
publie trust. They are of a nature which may with peculiar
propriety be denominated POLITICAL, as they relate chiefly
to injuries done immediately to the society itself.*

Comments in the state ratifying conventions also suggest that those
who adopted the Constitution viewed impeachment as a remedy for
usurpation or abuse of power or serious breach of trust, Thus, Charles
Cotesworth Pinckney of South Carolina stated that the impeachnient
power of the House reaches “those who behave amiss, or betray their
public trust.” ® Edmund Randolph said in the Virginin convention
that the President may be impeached if he “misbehaves.” ¢! IHe later
cited the example of the l’resihcnt‘s teceipt of presents or emoluments
from a foreign power in violation of the constitutional prohibition of
Article I, section 9.%2 In the same convention George Mason argued
that the President might use his pardoning power to “pardon crimes
which were advised by himself” or, hefore indictment or conviction,
“to stop inquiry and prevent detection.” James Madison responded:

' [I]£ tho President be connected, in any suspicious manner,
with any person, and there be grounds to believe he will

5 United Slotes v. Burr, 28 Fed, Cas, 1, 169 (No, 14, 693) (C.C.D, Va, 1807).
82 Farrand 650,
® The Federallst No, 66 at 423-24 (Modern Tibrary ed.}) (A, Hamilion) (emphasis In

orlglnal}.

4 Elllot 281,
.3 Elllot 201.
23 Elllot 486,
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shelter him, the ITouse of Reépresentatives can impeach him;
they ean remove him if found guilty, . . .

In reply to the suggestion that the President could summon the Sen-
ators of only n few states to ratify a treaty, Madison said,

Were the President to commit any thing so atrocious , . .
he would be impeached and convicted, as o majority of the
stutes would be affected by his misdemeanor.™

Edmund Randolph referred to the checks upon the President

It has too often happened that powers delegated for the
nrposs of promoting the happiness of a community have
een perverted to the advancement of the personal emolu-

ments of the agents of the people; but the powers of the Presi-
dent are too well guarded and checked to warrant this illiberal
aspersion,®

Randolph also asserted, however, that impeachment would not reach
errors of judgment : “No man ever thought of impeaching a man for
an_opinion. It would be impossible to discover whether the error in
opinion resulted from a wilful mistake of the heart, or an involuntary

fault of the head.” ®
James Iredell made a similar distinetion in the North Carolina

convention, and on the basis of this principle said, “I supposs the only
instances, in which the Fiesident would be liable to impeachment,
would be where he had received a bribe, or had acted froin some cor-
rupt motive or other.” * But he went on to argue that the President

must certainly be punishable for giving false information to
the Senate. He is to regulate all intercourse with foreign
powers, and it is his duty to impart to the Senate every mate-
rial intelli%ance he receives. If it should appear that he has
not given them full information, but has concealed important
intelligence which he ought to have communicated, and by
that means induced them to enter into measures injurious to
their country, and which they wonld not have consented to
had the true state of things been disclosed to them,—in this

case, I ask whether, upon an impeachment for a misdemeanor
upon such an acéount, the Senate would probably favor him,®

In short, the framers who discussed impeachment in the state ratify-
ing conventions, as well as other delegates who favored the Constitu-
tion,*® implied that it reached offenses ngainst the government, and

a3 Elliot 407-08. Madizon went on to say, contrary to his posltion in the Philadelphia
.convention, that the Presldent could be nua‘Eended when suspected, and hig powers would
devolve on the Vice President, who could llkewlse be suspended until impeached and con-
victed, If he were also suspected, Id, 498,

% 3 Elliot 500, John Rutledge of Sonth Carolina made the same point, asking “whether
centlemen sertnustf could snpgnsu that a President, who has a character nt stake, would
e gitch & fool and knave ag to join with ten others [two-thirds of & minimal quorum of

‘the Benate) to tear up liberty by the roots, when a full Benate were competent to Impeach
him.” 4 Flilot 208.

&2 Filllot 117.

%3 Elllot 401,

a4 Elliot 120.

:i e ot 12;'" Wilgon Nicholas in the Virglni !

for example. Wilson Nicholag in the Virginia conventlon asserted that the Presldent
*18 personally amenable for his mal-admiaistration” through impeachment, 3 Fliot 17:
-l‘}nurfe Nlcholaz §n the same convention referred to the FPrealdents impeachability if he
‘deviates from his duty," Id. 240. Archibald MacLalne In the South Carolina convention
also referred to the President's impeachabillty for “any maladministration In hig ofice.'
%nﬁl;to}o :7".:1131?30 nﬁrﬁrﬁu%ﬁ S!Lmue‘ll‘;g %Llnﬁ.luhor Musgaac \%nettg rercﬁ;eg to l:ls lrﬁnpeucha-

' \ ch a prospect, who w

powers vested in him by the peopla?” 3 Elltot 100, © ¢ are to abuse the
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especially abuses of constitutional duties. The oppunents did not argue
that the grounds for impeachment had been limited to criminal
offenses,

An extensive discussion of tho scope of the impeachment power
occurred in the Iouse of Representatives in the Tirst Session of the
Ifirst Congress. Tho House was debating the power of the President
to remove the head of an excentive department appointed by him with
tho advice and consent of the Senate, an issue on which it ultimately
adopted the position, urged primarily by James Madison, that the
Constitution vested the power exclusively in the President. The dis-
cussion in the Ifouse lends support to the view that the framers
intended the impeachment. power to reach failure of the President to
discharge the respongibilitics of his office.?

Mudison argued diring the debnte that the President would be sub-
ject to impeachment for “the wanton removal of meritorious oflicers.”™
Ho nlso contended that the power of the President uniliterally to ve-
move subordinates was “absolutely necessary” beeanse it will make
him in a peeuliar manner, responsible for [the] conduct” of excentive
officers, Tt wonld, Madison said,

subject him to impeachment himself, if he sufters theni to per-
petrate with impunity high crimes or misdemennors against
the United States, or neglects to superintend their conduet, so
as to check their excesses,™ '

Iibridge Gerry of Massachusetts, who had also been a framer though
he had opposed the ratifieation of the Constitution, disagreed with
Madison’s contentions about the impenchability of the President. He
conld not be impeached for dismissing a good officer, Gerry said, be-
cause he would be “doing an act whicﬁ the Legislature has submitted
to his discretion.” ™ And he should not be held responsible for the acts
of subordinate officers, who were themselves subject to impeachment
and should bear théir own responsibility.™

Another framer, Abraham Baldwin of Georgia, who supported
Madison’s position on the power to remove subordinates, spoke of
the President’s impeachability for failure to perform the duties of
the executive, If, said Baldwin, the President “in a fit of passion”
removed “all the good officers of the Government™ and the Senate were
unable to choose qualified successors, the consequence would be that
the President “would be obliged to do the duties himself; or, if he
did not, we would impeach him, and turn him out of office, as he had
done others,” '

® Chlef Justice Taft wrote with refercnce to the removal power debate fn the opinion for
the Court in Myers v. United Etates, that constitutional declglons of the Iirst Congress
“bmave always been regarded, as they should be regurded. as of the ::Freatesl welght in the
foterpretation of that fundamental instrument.” 272 U.8. 52, 17475 (1026).

T 1 Annalg of Cong. 408 (1780).

n id. 872-73.

= Id. 602,

™ Id, 635-30. Gerry nlso implied, perhaps rhetorleally, that a violatlon of the Constitu-
tlon wea grounds for impeachment. If, he 6ald, the Constitutlon faited to Include provizion
for removal of executive officers, an attempt 'if the leglelature to cure the omission
would be an attempt to amend the Constitution. But the Constitution provided procedures
for its amendment, and "an attemlpr, to amend it in any other way may be n high crime
or misdemeanor, or perhaps something worse,” Id, 603,

7 Id, John Vinlog of Delnware commented :

“The Presldent, What are his dutles? To see the laws falthfully executed; if he does
not do this effectualiy, he Is responsible, To whom? To the people. Have they the means
of calling him to account, and punishing him for neglect? They have secured it In the
Congiftution, by {mpeachment, to be presented by thelr Immeédiate representatives: I
they fall here, they have another check when the time of election comes round.”" Jd. 572.
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Those who asserted that the President has exclusive removal power
suggested that it was necessary beeause impeachment, as Elias Beudi-
not of New Jersey contendéd, is “intended ag 2 punishment for o crime,
and not intended as the ordinary means of re-arranging the Depart-
ments.” ™ Boudinot suggested that disability resulting %mm gickness
or accident “would not furnish any good grouiid for impenchment;
it could not be lnid ng treason or bribery, nor perhaps as a high crime
or misdemeanor,” " Fisher Ames of ﬁ[ussnc]msctts argued for the
President’s removal power because “mere intention [to do a mischief]
would not be cause of impeachment” snd “there may be numerous
cauges for removal which (lln not amount to o crime.” ™ Later in the
same speech Ames suggested that impeachment was available if an
officer “mishehnves” ™ and for “mal-conduct.” #

One further picce of contemporary evidence is provided by the
Lectures on Law delivered by James Wilson of Pennsylvania in 1790
and 1791, Wilson described impeachments in the United States as “con-
fined tu politieal characters, to political erimes and misdemennors, and
to political punishment.” # And, he said:

The doctrine of impeachments is of high import in the con-
stitutions of free states. On one hand, the most powerful mag-
istrates should be amenable to the law: on the other hand,
elevated characters shonld not he snerificed merely on account
of their clevation. No one should be seeure while he violates
the constitution and the laws: every one should be secure while
he observes them,®

From the comments of the framers and their contemporaries, the
remarks of the delegates to the stale ratifying conventions, and the
removal power debate in the First Congress, it is apparent that the
scope of impenachment was not viewed narrowly. It was intended to
r;‘mﬂde a check on the President through impenrchment, but not to make
nim dependent on the unbridled will of the Congress.

Impeachment, as Justice Joseph Story wrote in his Commentaries on
the Constitution in 1833, applies to offenses of “a political character”:

Not but that crimes of a strictly legal character fall within
the scope of the power . . .; but that it has a more enlarged
operation, and reaches, what are aptly termed political of-
fenses, growing out of personal misconduct or gross neglect,
or usurpation, or habitunl disregard of the public interests,
in the discharge of the duties of political office, These are so
various in their character, and so indefinable in their actual
involutions, that it is almost impossible to provide systemat-
ically for them by positive lnw. They must be examined upon
very broad and comprehensive principles of public policy and

Id, 370,
nId

" Id, 474,

™ Id, 475,

& Id, 477. The proponents of the Presldent’s retnoval power were careful to preserve

impeachment as a su[:ptemenmr_\- method of removing executlve officlals, Madison sald
impeachment will reach a subordinate “whose bad actlons may b connlved at or overlooked
by" he President.” Jd. 372, Abraham BaldWwin said :
. “The Constitutlon gmvldu for—what? That no bad man should come into office. . . . But
euppose ihat one such could be got in, he can be got out again in despite of the Presldent,
We can impeach him, and drag him from his plnca v . " Id, BOBS,

& Wilson, Lectures on Law, In 1 The Warkes of James Wilson 420 (R. McCloskey ed.

287,
o Jd, 425.
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duty. They must be judged of by the habits and rules and
principles of diplomacy, or departmental operations and
arrangements, of parliamentary practice, of executive cus-
toms and negotintions of foreign as well as domestic political
movements; and in short, by a great variety of cireumstan-
ces, a8 well those which aggravate ns those which extenuate
or justify the offensive nets which do not. properly belong to
the judicial chavacter in the ordinary administration of jus-
tice, and are far removed from the reach of municipal juris-
prudence.®

C. Tne Axercaxy Inreeacnmext Cases

Thirteen officers have been impeached by the Flouse sinee 1787 : one
President, one cabinet officer, one United States Senator, and ten Fed-
eral judges® In addition there have been numerous resolutions and
investigations in the ITouse not resulting in impeachment. However,
the action of the House in declining to impeach an officer is not par-
ticularly illuminating, The veasons for failing to impeach are gen-
erally not stated, and may have rested upon a failure of proof, legal
insufliciency of the grounds, political judgment, the press of legisia-
tive business, or the closeness of the expiration of the session of Con-
gress. On the other hand, when the House has voted to impeach an
officer, a majority of the Members necessarily have concluded that the
conduct alleged constituted grounds for impeachment.ss

Does Article ITI, Section 1 of the Constitution, which states that
judges “shall hold their Offices during good Behaviour,” limit the
relevance of the ten impeachments of judges with respect to presi-
dential impeachment standards as has been argued by some? It does
not, The argument is that “good behavior” implies an additional
ground for impeachment of judges not applicable to other civil officers.
However, the only impeachment provision discussed in the Convention
and included in the Constitution is Article IT, Section 4, which by its
express terms, applies to all civil officers, including judges, and de,” 1es
impeachment offenses as “Treason, Bribery, and other high Crimes and
Misdemeanors.”

In any event, the interpretation of the “good behavior” clause
adopted by the House has not been made clear in any of the judicial
impeachment. cases. Whichever view is taken, the judicial impeach-
ments have involved an assessment of the conduct of the officer
in terms of the constitutional duties of his office. In this respect, the
impeachments of judges are consistent with the three impeachments
of non-judicial officers.

Each of thie thirteen American impeachments involved charges of
misconduct incompatible with the official position of the officeholder.

1 J, 8tory Commentarics on the Conalftution of the United States, § 704, at 650 (Hth

ed. .

* Eleven of there ofifeers were tridd In_the Senpte. Articles of hinpeachment were pre-
rented to the Senate agalnst a twelfth (Judge Engl!shr), but he reslgned shortly ]JeFor&
the trial. The thirteenth (Judge Delahay) resigned befora artlclea could be drawn,

See Appendix B for a brief synopeis of each impeachment.

S0Only four of the thirteen Impeachmeats—aull Involving judges—have resulled In
convictlon In the Seoate and removal from office, While conviction and removal show
that the Senate agreed with the Houee that the charges on which convletion occurred
stated legally sufficlent grounde for impeachment, acquittals offer no guldance on this
nuestion, as they may have resulted from a fallure of proof, other factors, or a determi-
nation by more than one third of the Senators (as in the Blount and Belknap impeach.
ments) that trlal or conviction was Inappropriate for want of juriadiction,
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This conduct falls into three brond categories: (1) exceeding the con-
stitutional bounds of the powers of the office in derogation of the
powers of another branch of government; (2) behaving in a manner
grossly incompatible with the proper function and purpose of the
~ffice; and (3) employing the power of the offico for an improper pur-
pose ov for personal gain.*

1. EXCEFDING TIHE POWERS OF TIIE OFFICE IN DEROGATION OF TIIOSE OF
ANOTIIER BRANCIH OF GOVERNMENT

The first American impeachment, of Senator William Blount in
1797, was baced on allegations that Blount attempted to incite the
Creck and Cherokee Indians to attack the Spanish settlers of Florida
and Louisiana, in ovder to eapture the territory for the Britigh. Blount
was charged with engaging in a conspiracy to compromise the neutral-
ity of the United Stales, in disregard of the constitutional provisions
for conduct of foreign affairs, He was also charged, in effeet, with
attempting to oust the President’s lawful nppointee as principal agent
for Indian affnirs and replace him with a rival, thereby intruding
upon the President’s supervision of the executive branch.*

The impeachment of President Andrew Johnson in 1868 also rested
on allegations that he had exceeded the power of his office and had
failed to respect the prerogatives of Congress. The Johnson imipeach-
ment grew out of a bitter partisan struggle over the implementation
of Reconstruction in the South following the Civil War, Johnson was
charged with violation of the Tenure of Office Act, which purported
to tnke nway the President’s authority to remove members of his own
enbinet and specifically provided that violation would be a “high mis-
demeanor,” as well as o crime. Believing the Act unconstitutional,
Johnson removed Secretary of War Edwin M. Stanton and was
impeached three days later.

Nine articles of impeachment were originally voted against Johnson,
all dealing with his removal of Stanton and the appointment of a
successor without the advice and consent of the Senate. The first
article, for exuhple, charged that President Johnson,

unmindful of the high duties of this office, of his oath

of office, and of the requirement of the Constitution that he

should tale care that the laws be faithfully executed, did

unlawfally, and in violation of the Constitution and laws of

the United States, order in writing the removal of Edwin M.

%{Tnntgn from the office of Secretary for the Department of
ar.

Two more articles were adopted by the House the following day.
Article Ten charged that Johnson, “unmindful of the high duties of
his office, and the dignity and proprieties thereof,” had made inflam-
matory speeches that attempted to ridicule and disgrace the
Congress.® Article Eleven charged him with attempts to prevent the

® A procednrnl note may be ureful, The House voten hoth a reznlution of impeachment
apainst an officer and articles of impeachment containing the specific charpes that will
he brought to trial in the Benate. Except for the !mpeachment of Judge Delahay, the
decusslon of grounds here s based on the formal artieles.

ST After Blount had heen Imneached by the Fouse, but hoforn trinl of the Impeachment,
the Benate expelled him for “having been gullty of a high misdemeanor, entirely incon-
slatent with his pablle trust and duty as a Benator.”

4 Artleln one further alleged that Johneon's removal of 8tanton was unlawful becanse the
Senate had earlier rejected Johneon's previous sugpeasion of him.

® Quoting from speeches which Johneon had made in Washington, D.C., Cleveland, Ohlo
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exccution of the Tenure of Office Act, an Army appropriations act, and
a Reconstruction act designed by Congress “E}r the more efficient
government of the rebel gtates.’ On its face, this article involved
statutory violations, but it also reflected the underlying challenge to
all of Johnson’s post-war policies.

The removal of Stanton was more a catalyst for the impeachment
than a fundamental cause.®® The issue between the President and
Congress was which of them should have the constitutional—and
ultimately even the military—power to make and enforce Recon-
struetion policy in the South, The Johnson impeachment, like the
British impeachments of grent ministers, involved issues of state going
to the heart of the constitutional division of executive and legislative
power,

2, BEHAVING IN A MANNER GROSSLY INCOMPATIRLE WITH THE PROPER
FUNCTION AND PURPOSE OF TIIE OFFICE

Judge John Pickering wae impeached in 1803, largely for intoxica-
tion on the bench.® Three of the articles alleged errors in & trial in
violation of his trust and duty as a judge; the fourth charged that
Pickering, “being a man of loose morals and intemperate habits,” had
appeared on the bench during the trial in a state o? total intoxication
and had used profane language. Seventy-three years later another
judge, Mark Delahay, was impeached for intoxication both on and
off the bench but resigned before articles of impeachment were
adopted.

A similar concern with conduct incompatible with the proper exer-
cise of judicial office appears in the decision of the House to impeach
Associate Supreme Court Justice Samuel Chase in 1804, The House
alleged that Justice Chase had permitted his partisan views to influ-
ence his conduct of two trinls held while he was conducting cirenit
court several years earlier. The first involved a Pennsylvania farmer
who had led a rebellion against a Federal tax collector in 1789 and wns
later charged with treason. The articies of impeachment alleged that
“unmindful of the solemn duties of his office, and contrary to the
sacred obligation” of his oath, Chase “did conduct himself in o man-
ner highly arbitrary, oppressive, and unjust,” citing procedural rul-
ings against the defense.

imilar language appeared in articles relating to the trial of a Vir-
ginia printer indicted under the Sedition Act of 1798. Specific ex-
amplcs of Chase’s bins were alleged, and his conduct was characterized
as “an indecent solicitude . , , for the conviction of the accused, un-
becoming even a public prosecutor but highly disgraceful to the char-
acter of a judge, as it was subversive of justice.” The cighth article
charged that Chase, “disregarding the duties . . . of his judicial char-
acter. . . . did . . . prevert his official right and duty to address the
grand jury” by delivering “an intemperate and inflammatory political
harangue.” His conduct was alleged to be o serious breach of his duty
nnid St Lomiw, Missourl, artlcle ten pronounced theze speefhes “conrurable in any, {and]
pecullarly indecent and wnbecoming In the Chief Maglstrate bf the United States,” By means
of there speeches, the artlele concluded, Johuson had hrought the high office of the presl.
degeﬁgr;'lnlu contempt, ridicule, and disgrace, to the great scandal of all good cltizens,"”

e Judiclary Committee had reported a rerolution of impeachment three monthr enrlier
l.'hurgjn President Johnson in lfa report with omissions of duty, usurpations of Fower.
aud violations of his oath of office, the lnwa and the Constitution in his confilet of Recon-
struction. The House roted down the resolution,

1 The izsue of Plckering's insanity was raised at trial in the Senate, but was not discussed
by the House when it voted to impeach or to adopt articles of impeachment.

28-050—T4—4
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to judge impartially and to reflect on his competence to continue to
exereise the office.

Judge West H. Humphreys was impeached in 1862 on charges that
he (inine(l the Confederacy without resigning his federal judgeship.”?
Judicial projudice against Union supporters was also alleged.

Judicial favoritism and failure to give impartial consideration to
cases before him were also among the allegations in the inipeachment
of Judga George W. English in 1926. The final article charged that
his favoritism had created distrust of tho disinterestedness of his
oflicial actions and destrox ed public confidence in his court.®

3. EMPLOYING TIIE TOWER OF THE OFFICE FOR AN IMPROPER PURTOSE
OR PERSONAL GAIN

Two types of oflicial conduet for improper purposes have been
alleged in past impeachments. The first type involves vindietive use
of their oflice by federal judges; the second, the use of office for per-
sonal dgain.

Judge James H. Peck was impenched in 1826 for charging with
contempt a lawyer who had pubﬁcly criticized one of his decisions,
imprisoning him, and ordering his disbarment for 18 months. The
House debated whether this single instance of vindictive abuse of
power was suflicient to impeach, and decided that it was, alleging that.
tlhu conduct. was unjust, arbitrary, and beyond the scope of Peck’s
duty.

Vindictive use of power also constituted an element of the charges
in two other impenchments. Judge George W. English was charged
in 1926, among other things, with threatening to jail a local news-
paper editor for printing a critical editorial and with summoning local
officials into court in a non-existent case to harangue them. Some of
the articles in the impeachment of Judge Charles Swayne (1903)
alleged that he maliciously and unlawfully imprisoned two lawyers
and o litigant for contempt.

Six impeachments have alleged the use of office for ﬂ{)ersonal gain
or the appearance of financial impropriety while in office, Secretary
of War William W. Belknap was impeached in 1876 of high crimes and
misdemeanors for conduct that probably constituted bribery and cer-
tainly involved the use of his office for highly improper purposes—
receiving substantial annual payments through an intermediary in
return for his appointing a particular post trader at a frontier military
post in Indian territory.

The impeachments of Judges Charles Swayne (1903), Robert V.
Archbald (1912), George V. English (1926), Harold Louderback
(1932) and Halsted L. Ritter (1938) each involved charges of the use
of office for direct or indirect personal monetary gain® In the
Archbald and Ritter cases, a number of allegations of improper
conduct were combined in a single, final article, as well as being
charged separately.

@ Although rome of the languace in the articles snggested treason, only high crimes and
misdemeanors were alleged, and Humphrey's offenses were characterized as a fajlure to dis-
cbarie his judiclal dutles.

8 Bame of the allegations against Judgen Harold Louderback (1032) and Halsted Ritter
(1986) also Involved judicial favoritlem affecting public confidence In their courta.

® Jndge Swayne was charged with falsifying e:jmnm accounts and uslng a raflrond car
in the possession of a receiver he had apPuin!od. udge Archbald was charged with vsing
his ofice to secure buslness favors from litigants and potential litiganta before his court.
Juiges English, Louderback, and Rltter were charged with misuslng their power to appoint
and set the fees of bankruptcy recelvers for personal profit, ..
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In drawing up articles of impeachment, the House has placed littlo
emphasis on criminal conduct. I.ess than one-third of the eighty-three
articles the House has adopted have explicitly charged the violation
of o criminal statute or used the word “criminal” or “crime” to de-
scribo tho conduct alleged, and ten of the articles that do were those
involving the Tenure of Oflice Act in the impeachment of President
Androw Johnson. The House has not always used the technieal lan-
guago of the criminal law even when the conduct alleged fairly clearly
constituted n criminal offense, as in the Humphreys and Belknap im-
})uachments. Morcover, a number of articles, even though they may
wve alleged that the conduct was unlawful, do not seem to state crimi-
nal conduct—including Articlo Ton against President Andrew John-
son (charging inflammatory speeches), and some of the charges
against all of the judges except Humphreys.

AMuch more common in the articles are allegations that the officer
has violated his duties or his oath or seriously undermined public con-
fidenco in his ability to perform his official functions, Recitals that a
judge has brought his court or the judicial system into disrepute are
commonplace. In the impenchment of President Johnson, nine of the
articles allege that he acted “unmindful of the high duties of his office
and of his oath of office,” and several specifically refer to his constitu-
tional duty to take care that the lnws be faithfully executed.

Tho formal langunge of an article of impeachment, however, is less
significant than the nature of the allegations that it contains, All have
involved charges of conduect incompatible with continued performance
of the office; some have explicitly rested upon a “course of conduct” or
have combined disparate charges in a single, final article. Some of the
individual articles scem to have alleged conduct that, taken alone,
would not have been considered serious, such as two articles in the im-
peachment of Justice Chaso that merely alleged procedurel errors at
trial, In the early impeachments, the articles were not prepared until
after impeachment had been voted by the House, and it scems probable
that tho decision to impench was mude on the basis of all the allega-
tions viewed ns a whole, rather than each separate charge. Unlike the
Senate, which votes separately on each article after trial, and where
conviction on but one article is reciuired for removal from oflice, the
House appears to have considered the individual offenses less sig-
nificant than what they said together about the conduct of the of-
ficial in the performance of his duties.

Two tendencies should be avoided in interpreting the American im-
peachments, The first is to dismiss them too readily beeause most have
involved judges. The second is to make too much of them. They do not
all fit neatly and logically into categories. That, however, is in keeping
with the nature of the remedy, It is intended to reach a broad va riety
of conduct by officers that is both serious and incompatible with the.
duties of the office.

Past impeachments are not precedents to be read with an eye for an
article of impeachment identical to allegations that may be currently
under consideration. The American impeachment cases demonstrate
& common themo useful in determining whether grounds for impeach-
ment exist—that the grounds are derived from understanding the
nature, functions and duties of the office.



III, The Criminality Issue

The phrass “high Crimes and Misdemeanors” may connote “crimi-
nality” to some, This likely is the predicate for some of the contentions
that only an indictable crime can constitute impeachable conduet.
Other advocates of an indictable-offense requirement would establish
a criminal standard of impeachable conduct because that standard is
definite, can be known in advance and reflects o contemporary legal
view of what conduct should be punished, A requirement of crimi-
nality would require resort to familiar criminal laws and concepts to
serve as standards in the impeachment process. Furthermore, this
would pose problems concerning the applicability of standards of proof
and the like pertaining to the trial of crimes.!

The central issue raised by these concerns is whether requiring an
indictable offense as an essential element of impeachable conduct is
consistent with the purposes and intent of the framers in establishing
the impeachment power and in setting a constitutional standard for the
exercise of that power. This issue must be considered in light of the
historical evidence of the framers’ intent.? It is also useful to consider
whether the purposes of impeachment and eriminal law are such that
indictable offenses can, consistent with the Constitution, be an essen-
tial element of grounds for impeachment. The impeachment of a Presi-
dent. must occeur oniy for reasons at least as pressing as those needs of
government that give rise to the creation of criminal offenses. But this
does not mean that the various elements of proof, defenses, and other
substantive concepts surrounding an indictable offense control the im-
peachment process. Nor does it mean that state or federal eriminal
codes are necessarily the place to turn to provide a standard under the
Tnited States Constitution. Impeachment is a constitutional remedy.
The framers intended that the impeachment language they employed
shonld reflect the grave misconduct that so injures or abuses our con-
stitutional institutions and form of government as to justify impeach-
ment.

This view is supported by the historical evidence of the consti-
tutional meaning of the words “high Crimes and Misdemeanors.”
That evidence is set out above.? Tt establishes that the phrase “high
Crimes and Misdemeanors’—which over a Period of centuries evolved
into the English standard of impenchable conduct—has n special
historical meaning different from the ordinary meaning of the terms
“crimes” and “misdemeanors.” ¢ “High misdemeanors” referred to n

! See A, 8impaon, A Trcatise on Fedéral I'mpeachments 28-20 (1910). It has alao been
arg;ch that because Treason and Bribery are crimes, “other high Crimes and Misdemenn-
ors” must refer to crimes under the ejusdem generis rule of construction. But ejusdem
generis merely requires a unifying prineiple, The question here [s whether that principle is
EET;?&?:‘:L‘:{L“ rather conduct subversive of our constitutional institutione and form of

! The rule of consiructlon againat redundancy indicates an Intent not to require crimi-
E‘gma 'gt criminallty {8 required, the word "'Misdemeanors” would add nothing to "high

'Rr'e‘pnrt TLIL, siipra , T-17.

¢Sce part ILR.2, supra. pp. 11-13.

(22)
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category of offenses that subverted the system of government. Since
the %{mrtcanth century the phrase “high Crimes and Misdemeanors”
had been used in English impeachment cases to charge officinls with
a wide range of eriminal and non-criminal offenses against the insti-
tutions and fundamental })rinciplas of English government.®

There is evidence that the franiers were aware of this specinl, non-
criminal meaning of the phrase “high Crimes and Misdemeanors” in
the Iinglish law of impeachmont.® Not only did Hamilton ncknowl-
edge Grent Britain &s “the model from which [impeachment] has
been borrowed,” but George Mason reforred in the debates to the
impeachment of Warren Hastings, then pending before Parlinment.
Indeed, Mason, who proposed the phrase “high Crimes and Misde-
meanors,” expressly stated his intent to encompass “[a]ttempts to
subvert the Constitution.”?

The published records of the state rutifying conventions do not
reveal an intention to limit the grounds of impeachment to criminal
offenses.® James Iredell snid in the North Carolina debates on ratifica-
tion:

. + + 4 the person convicted is further liable to a trinl at
common law, and may receive such common-law punishment
as belongs to a deseription of such offences if it be punish-
able by that law.?

Likowiso, George Nicholas of Virginia distingunished disqualification
to hold oftice from conviction for eriminnl conduct :

If [the President] deviates from his duty, he is responsible
to his constituents. . . . IIe will be absolutely disqualified to
hold any place of profit, honor, or trust, and liable to fur-
ther punishment if he has committed such high crimes as
are punishable at common law,°

The post-convention statements and writings of Alexander Hamil-
ton, James Wilson, and James Madison—each a participant in the
Constitutional Convention—show that they regarded impeachment
as an appropriate device to deal with offenses agnrinst constitutional
government by those who hold civil office, and not a device Jimited
to criminal offenses.’* Flamilton, in discussing the advantages of a
single rather than a plural executive, explnined that a single execu-
tive gave the people “the opportunity of discovering with facility
and clearness the misconduct of the persons they trust, in order either
to their removal from office, or to their actual punishment in cases
which admit of it.” ** Hamilton further wrote: “Man, in public trust,
will much oftener act in such a manner as to render him unworthy
of being any longer trusted, than in such a manner as to make him
obnoxious to legal punishment.” 1

The American experience with impeachment, which is summarized
above, reflects the principle that impeachable conduct need not be

& Sec part IT.A. aupra, pp. 6-T.

€ 8ep part ILB.2, supra, pp, 12-13.

¥ See Id., p. 11.

8 See part I1,B.3, supra, pp. 13-15.

*4 Elllot 114,

M e part1LR.1 9:part 11,B.3 13-15, 16
ee part IL.B.1. supra p. 9; part 1LB.3. supra, pp. , 18,

1 Pederalist No. 70, at 461, pris

uId. at459.
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eriminal. Of the thirteen impeachments voted by the House since
1780, at least ten involved one or more allegations that did not charge
a violation of eriminal lnw,™

Impeachment and the criminal law serve fundamentally different
purposes. Impeachment is the first step in a remedial process—re-
moval from office and possible disqualifiention from holding future
oflice. The purpose of Impeachment is not personal punishment; !
it3 function is primarily to maintain constitutional government. Fur-
thermore, the Constitution itself provides that impeachment is uo
substitute for the ordinary process of eriminal law since its specifies
that impeachment does not immunize the ofticer from criminal liability
for his wrongdoing.'¢

The general applicability of the criminal law also malkes it inap-
propriate as the standard for a process applicalile to a highly spe-
cific situation such as removal of a President. The eriminal lnw sets
a general standard of conduct that all must follow. It does not address
itself to the abuses of presidential power. In an impeachment pro-
ceeding a President is called to account for abusing powers that
only a President possesses.

ther characteristics of the criminal law make eriminality inap-
propriate as an essential clement of impeachable conduct. Whi?
the failure to act may be a erime, the traditional focus of criminal
law is prohibitory. Impeachable conduct, on the other hand, may
includo the serious failure to discharge the affirmative duties imposed
on the President by the Constitution, Unlike a criminal case, the cause
for the removal of a President may be based on his entire course of
conduct in office. In particular situations, it may be a course of con-
duct more than individual acts that has a tendency to subvert consti-
tutional government. '

To confine impeachable conduct to indictable offenses may well
ba to set a standard so restrictive as not to rench conduct that might
adversely affect the systemn of government. Some of the most grievous
offenses against our constitutional form of government may not entail
violations of the criminal law.

U See Part IL.C, supra p{n. 13-117.

15Tt has been argued tha "'[1)ympenchment §2 a speclnl form of punishment for crime,”
hnt that grosa and willful neglect of duty would be a vielatlon of the oath of ofee and
*[&]uch violatlon, by crlmlinnl acts of commigslon or omisslon, 18 the only nonindictable
offense for which the DPresldent, Vice President, indges or other clvil cfficera can be
impeached.” 1. Brant, Impeachment, Trie™s and Errore 13, 20, 23 (1972). While this
npproach might in particular Instances lead to the same vesults as the approach to
impeachment ne a consiitutional remedy for action mmmrnllme with constitutionnl govern-
ment and the duties of constitutienal office, it g, for the rensona stated In this memo-
randum, the latter approach that best reflecis the intent of the framers and the constitn.
tlenn] function of impeachment. At the time the Constitution wae adopted, “erime” npnd
“]l\uninhmt-nt for ctlme” were terms used far more bronlly than today. The seventh
edition of Samuel Johnron's dictionary, published in 1785, defines “erime"” as "an act
conirary to right, an offenre: a great fanlt: an act of wickedness.” To the extent that
the debatea on the Congrtitutlon and itz ratiflcation refer to Impeazchment as a form of
“mmnjshment” it {8 punlshment in the sense thnt today would be thought a non-eriminal
F-nllt‘ﬁﬂl'tli sich as removal of a corporate officer for misconduct breaching his dutles to the
corporation,
' :ru fe sometimes suppested that various provielons In the Constitutlon exempting
cages of Impeachment from certain provisions relating to the trlal and punishment of
crimes indicate an intentlon to require an Indictable offense as an cesentlat element of
fmpeachable conduct. In nddition to the previslon referred to In the text (Article I,
Bectlon 3), cases of impeachment are exempted from the power of pardon and the right to
trial by jury In Article II, Section 2 and Artlele III. Section 2 respectively. These pro-
vislons were placed in the Constitution In recognition that Impeachable conduct ma
entall crimluarmnduct and to make It clear that even when erlminal conduct In involved,
the trinl of an Impcachment was not Intended to be a criminal proceeding, The sources
quoted at notes B-18, supra, show the understanding that impeachable conduct may, but
need not, involve rrlminal conduet,
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If criminality is to be the basic element of impeachable conduct, what
is the standard of criminal conduct to be? Is it to be criminality as
known to the common law, or as divined from the Federal Criminal
Code, or from an amalgam of State eriminal statutes? If one is to turn
to State statutes, then which of those of the States is to obtain? If
the present Federal Criminal Code is to be the standard, then which
of its provisions are to apply? If there is to be new Federal legislation
to define the criminal standard, then presumably both the Senato and
the President will take part in fixing that standard. How is this to be
accomplished withiout encroachment upon the constitutional provision
that “the sole power” of impencliment is vested in the Houss of
Representatives?

Y rmluiremenb of criminality would be incompatible with the intent

of the framers to provide n mechanism brond enough to maintain the
integrity of constitutional government. Impeachment is a constitu-
tional safety valve; to ‘fﬁlﬁﬁ this function, it must be flexible enough
to cope with exigencies not now foreseeable. Congress has never under-
taken to define impeachable offenses in the criminal code. Even respect-
ing bribery, which is specifically identified in the Constitution as
grounds for impeachment, the federal statute establishing the eriminal
offense for civil officers generally was enacted over seventy-five years
after the Constitutional Convention.!”
_ In sum, to limit impeachable conduct to criminal offenses would be
incompatible with the evidence concerning the constitutional meaning
of the phrase “high Crimes and Misdemeanors” and would frustrate
the purpose that the framers intended for impeachment. State and
federal eriminal Inws are not written in order to preserve the nation
against serious abuse of the presidentinl office. But this is the purpose
of the constitutional provision for thé impeachment of o President and
that purpose gives meaning to “high Crimes and Misdemeanors.”

It agpears from the annotations to the Revlsed Statutes of 1873 that bribery was not
made a federal erime until 1790 for .!rudies 1853 for M-mbers of Congress, and 1503 for
other clvil oficers, U.8. Rev. Stat., Title LXX, Ch, 6, §§ 5409-502. This consideratlon
slronslf suggests that conduct not mmounting to statutory bribery may nonetheless con-
stitute the constitutional “high Crime and Misdemeanor" of bribery,



IV. Conclusion

Impeachment is a constitutional remedy addressed to serious offenses
ngainst the system of government. The purpose of imfpeuchmmlt under
the Constitution is indicated by the limited scope of the remedy (ve-
moval from oflico and possible &isqlunliﬁcution from future office) and
by tho stated grounds for impeachment (treason, bribery and other
high crimes and misdemeanors). It is not controlling whether treason
and bribery are criminal. More imPortunt, they are constitutional
wrongs that subvert the structure of government, or undermine the
integrity of office and even the Constitution itself, and thus are “high?
offenses in the sense that word was used in English impeachments,

The framers of our Constitution consciously adopted a particular
phrase from the English practice to help define t]lm constitutional
grounds for removal, The content of the phrase “high Crimes and Mis-
demeanors” for the framers is to be related to what the framers knew,
on the whole, about the English practice—the broad sweep of English
constitutional history and the vital role impeachment had played in
the limitation of royal prerogative and the control of abuses of minis:
terial and judicinl power.

Imipeachment was not a remote subject for the framers. Even as

they labored in Philadelphia, the impeachment trial of Warren Iast-
ings, Governor-General of Indin, was pending in London, a fact to
which George Mason made explicit refercnee in the Convention, What-
ever may be snid on the merits of Hastings' c-:nduet, the charges against
him exemplified the central aspect of impeachment—the parlinmen-
tary effort to reach grave abuses of governmental power.
_The framers understood quite clearly that the constitutional system
they were creating must include some ultimate checlc on the conduct
of the exccutive, particularly as they came to reject the suggested
plural executive. While insistent that balance between the executive
and legislative branches be maintained so that the executive wonld not
become the creature of the legislature, dismissible at. its will, the fram-
ers also recognized that some means would be needed to deal with ex-
cesses by the executive. Impeachment was familiar to them. They
understood its essential constitutional functions and perceived its
adaptability to the American contest,

While it may be argued that some articles of impeachment have
charged conduct that constituted erime and thus that criminality is an
essential ingredient, or that some have charged conduct that was not
criminal and thus that criminality is not essential, the fact remains
that in the English practice and in several of the American impeach-
ments the criminality issue was not raised at all. The eniphasis has been
on the significant effects of the conduct—undermining the integrity
of office, disrepard of consitutional duties and oath of office, arrogation
of power, abuse of the governmental process, adverse impact on the
system of government. Clearly, these effects can be brought about in

(28)
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ways not anticipated by the criminal law, Criminal standards and
criminal courts were established to control individual conduet. Im-
peachment was evolved by Parliament to cope with both the inadequacy
of criminal standards and the impotence of courts to deal with the
conduct of great public figures. It would be anomalous if the framers
having barred criminal sanctions from the impeachment remedy an

limited it to removal and possible disqualification from office, intended
to restrict the grounds for impeachment to conduct that was eriminal.

'The longing for preciso criterin is understandable; advance, precise
definition of objective limits would seemingly serve both to direct fu-
ture conduct and to inhibit arbitrary reaction to past conduct. In pri-
vate affnirs the obiiective is the control of personal behuvior, in part
through the punishment of misbehavior. In general, advance defini-
tion of standards respecting private conduct works reasonably well.
However, where the issue is presidential compliance with the con-
stitutional requirements and limitations on the presidency, the crucinl
factor is not the intrinsic quality of behavior but the signifieance of
its effect upon our constitutional system or the functioning of our
government.

It is usoful to note three major presidential duties of broad scope that
are explicitly recited in the Constitution : “to take Care that the Laws
be faithfully executed,” to *faithfully execute the Office of President
of the United States” and to “Preserve, protect, and defend the Con-
stitution of the United States” to the hest of his ability. The first is
directly imposed by the Constitution; the second and third are in-
cluded in the constitutionally prescribed oath that the President is re-

uired to take before he enters upon the execution of his office and ave,
therefore, also expressly imposed by the Constitution, _

The duty to take ocare is affirmative. So is the duty faithfiilly to
execute the office. A President must carry out the obligations of his
oflice diligently and in good faith. The elective character and political
role of a President make it difficult to define faithful exercise of
his powers in the abstract. A President must make policy and exercise
discretion. This discretion necessarily is broad, especially in emergency
situations, but the constitutional duties of a President impose limita-
tions on its exercise.

The “take care” duty emphasizes the responsibility of a President
for the overall conduct of the executive branch, which the Constitu-
tion vests in him alone. He must take care that the executive is so orgn-
nized and operated that this duty is performed. -

The duty of a President to “preserve, protect. and defend the Con-
stitution” to the best of his ability includes the duty not to abuse his
powers or transgress their limits—not to violate the rights of citizens.
such as those guaranteed by the Bill of Rights, and not to act in dero-
gation of powers vested elsewhere by the Constitution,

Not all Eresidential miscoriduct i3 sufficient to constitute grounds
for impeachment. There is a further requirement—substantiality. In
deciding whether this further requirement has been met, the facts
must be congidered as a whole in the context of the office, not in terms
of separate or isolated events. Because impeachment of a President is
n grave step for the nation, it is to be predicated only upon conduct
sertously incompatible with either the constitutional form and prin-
ciples of our government. or the proper performance of constitutional
duties of the presidential office.

28-950—T4—5
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Appendixes
APPENDIX A
Proceemyas or 1HE CoxstirurioNan Coxvextion, 1787

SELECTION, TERM AND IMPEACIHMENT OF THE EXECUTIVE

The Convention first considered the question of removal of the ex-
ccutive on June 2, in Committee of the Whole in debate of the Virginin
Plan for the Constitution, offered by Edmund Rnndol?h of Virginia
on May 29, Randolph’s scventh resolution provided : “that a National
Tuxecutive be instituted; to be chosen by the National Legislature for
the term of [ ] years. .. and to be ineligible a second time; and that.
besides n general anthority to execute the National laws, it ought to
enjoy the Exceutive rights vested in Congress by the Confederation.” !
Randolph's ninth l'cso[fution provided for a national judiciary, whose
inferior tribunals in the first instance and the supreme tribunal in the
Inst resort would hear and determine (among other things) “impench-
ments of any National ofticers.” (1:22)

On June 1, the Committee of the Whole debated, but postponed the
question whether the executive should be a single person, It then
voted, five states to four. that the term of the exeentive should be seven
years, (I:64) In the cowrse of the debate on this question, Gunning
Bedford of Delaware, who “was strongly opposed to so long a term as
soven years” and favored a triennial election with ineligibility after
nine years, commented that “an impeachinent would reach misfensance
only, not incapacity,” and therefore would be no cure if it were found
that the first magistrate “did not possess the qualifieations ascribed to
him, or should lose them after his appointment.” sI :69)

On June 2, the Committee of the Whole agreed, eight states to two,
that the executive shonld be elected by the national legislature. (1:77)
Therenfter, John Dickenson of Delaware moved that the executive
be made removable by the national legislature on the request of a mn-
jority of the legislatures of the states. It was necessary, he argued,
“to place the power of removing somewhere,” but he did not like the
plan of impeaching the great ofticers of the government and wished
to preserve the role of the states. Roger Sherman of Connecticut
suggested that the national legislatire should be empowered to re-
move the executive at pleasure 51:85). to which George Mason of
Virginin replied that “[s]Jome mode of displacing an unfit magistrate”
was indispensable both because of “the faI{ibilit-y of those who choose”
and “the corruptibility of the man chosen.” But Mason strongly op-
posed making the exccutive “the mere creature of the Legislature”
ag violation o% the fundamental principle of good government, James
Madison of Virginia and James Wilson of Pennsylvania argued
against Dickenson’s motion because it would put small states on an

11 The Records of the Federal Convention 21 (M, Farrapd ed. 1911). ANl references
herenfter in this appendix are given parenthetically in the text and refer to the volume
and page of Farrand (e.g., I: 21},

(29)
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equal basis with large ones and “enable a minority of the people to
prevent ve removal of an ofticer who had rendered himself justly crimi-
nal in the eyes of a majority ; open the door for intrigues against him
in states where his administration, though just, was unpopular; and
tempt him to pay court to particular states wllmsa partisans he feared or
wished to engage in his behalf, (1:86) Dickenson’s motion was rejected,
with only Delaware voting forit. (I:87).

The Committees of the Whole then voted, seven states to two, that
the oxecutive should be made ineligible after seven years (1:88),

On motion of Hugh Willinmson of North Carolina, the Committee
agreed, apparently without debate, to add the clause “and to be re-
movable on impeachment & conviction of mal-practice or neglect of
duty.” (1:88)

SINGLE EXECUTIVE

The Coninhittee then returned to the question whether there should
be a single executive, Edmund Randolgh argued for n plural execu-
tive, primarily because “the permanent temper of the people was ad-
verse to the very semblance of Monarchy.” (1:88) (He had said
on June 1, when the question was first discussed, that he regarded a
unity in the executive as “the foctus of monarchy.” (1:66)). On June
4, the Committee resumed debate of the issue, with James Wilson
making the major argument in favor of a single executive. The motion
for a single executive was agreed to, seven states to three. (1:97).

George Mason of Virginia was absent when the vote was taken; he
returned during debate on giving the executive veto power over legis-
lative acts. In arguing against the executive’s appomtment and veto
power, he commented that the Convention was constituting “a more
danﬁerous monarchy” than the British government, “an elective
one,” (1:101). He never could agree, he snid “to give up all the rights
of the people to a single Magistrate. If more than one had been fixed
on, greater powers might have been entrusted to the Executive”; and,
he hoped that the attempt to give such powers would have weight later
as an argument for a plural executive, (1:102).

On June 13, the Committes of the Whole reported its actions on
Randolph’s propositions to the Convention, (I:228-32) On June 15,
William Patterson of New Jersey proposed his plan as an alternative.
Patterson’s resolution called for a federal executive elected by Con-
gress, consisting of an unstated number of persons, to serve for an
undesignated term and to be ineligible for a second term. removable
by Congress on application by a majority of the executives of the
states. The major purpose of the Patterson plan was to preserve the
equality of state reﬁresentation provided in the Articles of Confedera-
tion, and it was on this issue that it was rejected. (II:242-45) The Ran-
dolph resolutions called for representation on the basis of population
in both houses of the legislature. LI :229-30) The Patterson resolution
wns debated in the Committee of the Whole on June 16, 18, and 19.
The Committee agreed seven states to three, to re-report Randolph’s
resolutions as amended, thereby adhering to them in preference to
Patterson’s. (1:322)
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SELECTION OF THE EXECUTIVE

On July 17, the Convention began debate on Randolph’s ninth reso-
lution as nmended and reported by the Committee of tho Whole, The
consideration by the Convention of the resolution began with unani-
mous agresmeni, that the executive should consist of a single person,
(I1:29) The Convention then turned to the mode of clection. It voted
agninst election by the people instead of the legislature, proposed by

ouverncur Morris of Pennsylvanin, one state to nine, (II':32) Gouv-
erneur Morris had argued t?mt. if the oxecutive were appointed and
impenchable by the legislature, ho “will be the mere crenture” of the
legislature (I1:29), a view which James Wilson reiterated, adding
that “it was notorious” that the power of appointment to great offices
“was most corru]}atly mannged of any that had been committed to
legislative bodies,” %II: &2)

Luther Martin of Maryland then proposed that the exccutive be
chosen by clectors appointed by state legislators, which was rejected
cight states to two, and election by the legislature was passed
unanimously. (II:32)

TERM OF TIIE EXECUTIVE

The Convention voted six states to four to strike the clause making
the President ineligible for reelection. In support of reeligibility,
Gouvernenr Morris argued that ineligibility “tended to destroy the
great motive to good behaviour, the hoEe of being rewarded by a
l(-c}-flppct)intment-. It was saying to him, make hay while the sun shines.”

: 33

The question of the President’s term was then considered. A motion
to strike the seven year term and insert “during good behavior” failed
by a vote of four states to six. (II:36) In his Journal of the Proceed-
ings, James Madison suggests that the “probable object of this motion
was merely to enforee the argument against re-eligibility of the Execu-
tive Magistrate, by holding out a tenure during good behavior as the
alternative for keeping him independent of the Legislature.” (II:33)
After this vote, and a vote not to strike seven years, it was unani-
mously agreed to reconsider the question of the executive's re-cligibil-
ity. (I1:36)

JURIEDICTION OF JUDICIARY TO TRY IMPEACHMENTS

On July 18, the Convention considered the resolution dealing with
the Judiciary. The mode of appointing judges was debated, George
Mason suggesting that this question “may depend in some degree on
the mode of trying impeachments, of the Exccutive.” If the judges
were to try the executive, Mason contended, they surely ought not be
appointed by him. Mason opposed executive agpointmbﬁt; Gouver-
neur Morris, who favored it, agreed that it would be improper for the
judges to try an impeachment of the executive, but suggested that this
was not an ar;fument against their appointment by the exccutive.
(II: 41-42) Ultimately, after the Convention divided evenly on a
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proposal for appointment by the Executive with advice and consent
of the second branch of the legislature, the question was postponied.
gII: 44) The Convention did, howover, unanimously agreo to strike

the langnunge giving the judiciary jurisdiction of “impeachments of
national ofticers.” (1I: 46)

REELECTION OF THE EXECUTIVE

On July 19. the Convention again considered the eligibility of the
execntive for reelection. (11:51) The debate on this issue reintroduced
the question of the mode of election of the executive, and it was unani-
mously agreed to reconsider generally the constitution of the execu-
tive. Tho debate suggests the extent of the dolegates’ concern about
the independence of the executive from the legislature. Gouverneur
Morris, who favorved reeligibility, said:

One great objeet of the Exceutive is to controul the Iegis-
lature. The Tegislatiure will continnally seek to aggrandizo &
perpetuate themselves; and will seize those eritical moments
woduced by war, invasion or convulsion for that purpose.

t is necessary then that the Excentive Magistrate should be
the guardian of the people, even of the lower classes, ngst.
Legislative tyranny. . .. (11:52)

The ineligibility of the executive for reelection, he argued, “will
destroy the great incitement to merit public esteem by taking away
the hope of being rewarded with a veappointment. . . . Tt will tempt
him to make the most of the Short space of time allotted him, to ac-
cumulate wealth and provide for his friends. . . . It will produce vio-
lations of the very Constitution it is meant to secure,” as in moments
of pressing danger an executive will be kept on despite the forms of
the Constitution. And Morris deseribed the impeachability of the
exccutive as “a dangerous part of the plan. It will hold him in such
dependence that he will be no check on the Legislature, will not be a
firm guardian of the people and of the public interest. He will be
t(]:l[[i t-:m]) of a faction, of some leading demagogue in the Legislature.”

: 53

Morris proposed a popularly elected execufive, serving for a two
year term, eligible for reelection, and not subject to impeachment. He
did “not regard . . . as formidable” the danger of his unimpeachability :

There must be certain great officers of State; a minister of
finance, of war, of foreign affairs &e. These he presumes
will exercise their functions in subordination to the Execu-
tive, and will be amenable by impeachment to the public
Justice. Without these ministers the Executive can do noth-
ing of consequence. (II:53-54)

The remarks of other delegates also focused on the relationship be-
tween appointment by the legislature and reeligibility, and James Wil-
son remarked that “the unanimouns sense” seemed to be that the execu-
tive should not be appointed by the legislature unless he was ineligible
for a second time. Xg Elbridge Gerry of Massachusetts remarked,
“['Making the executive cligible for reappointment] would make him
absolutely dependent.” (IL:57) Wilson argued for popiilar election,
and Gerry for appointment by electors chosen by the state executives.
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BELECTION, REELECTION AND TERM OF THE EXEGUTIVE

Upon reconsidering the mode of appointment, the Convention voted
six States to three for appointment by electors and eight States to two
that the electors should be chosen by State legislatures, (The ratio of
clectors among the States was postponed.) It then voted eight States
to two ngainst the executive's ineliFibilit}' for a sccond term. (II:58)
A seven-yenr term wns rejected, three States to five; and a six-yenr

term ndopted, nine States to one ( I1:58-59).

IMPBACIHIMENT OF THHE EXECUTIVE

On July 20, the Convention voted on the number of electors for the
first olection and on the apportionment of electors thereafter. (11:03)
It then turned to the provision for removal of the executive on im-

reachment and conviction for “mal-practice or neglect of duty.” After

debnte, it was ngreed to retain the impeachment provision, eight states
to two, (I1:69) This was the only time during the Convention that the
1}1111}05& of impeachment. was specifically addressed.

Charles Pinckney of South Carolina and Gouverneur Morris moved
to strike the impeachment clanse, Pinckney observing that the execu-
tive “[ought not to] be impenachable whilst in office.” (A number of
State constitutions then provided for impeachment of the executive
only after he had left oﬁce.) James Wi}son and William Davie of
North Carolina argued that the executive should be impeachable while
in office, Davie commenting:

If he be not impenchable whilst in office, he will spare no
efforts or means whatever to get himself re-elected.

Davie ealled his impeachability while in office “an essential security
Tor the good behaviour of the Executive.” (I1:64)

Gouverncéur Morris, 1'eitemting his previous argument, contended
that the cexecutive “can do no criminial act withowt Condjutors who
may be punished. In ease he shonld be re-elected, that will be sufficient
proof of his innocence.” He nlso questioned whether impeachment
would result in suspension of the executive, If it did not, “the mischief
will go on”; if it did, “the impeachment will be nearly equivalent to a
displacement, and will render the Exccutive dependent on those who
aroto impeach.” (I1:64-65)

As the debate proceeded, however, Gouverneur Morris changed his
mind. During the debate, he admitted “corruption & some few other
offenses to be such as ought to be impeachable,” but he thought they
should be enumerated and defined. (IL: 65) By the end of the discus-
sion, he was, he snid, “now sensible of the necessity of impeachments,
if the Executive was to continue for any time in office.” He cited the
possibility that the exeentive might “be bribed by a greater interest
to betray his trust.” (I1:68) While one wotild think the King of Eng-
land well secured against bribery, since “[h]e has as it were a fee sim-
Ela in the whole Kingdom,” yet, said Morris, “Charles II was bribed

y Louis XIV. The Executive ought therefore to be impeachable for
treachery.” (II: 68-69) Other causes of impeachment were “[c]or-
rupting his clectors” and “incapaéity,” for which “he should be pun-
ished not as a man, but as an officer, and punished only by degradation
from his office.” Morris concluded : “This Magistrate is not the King
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but the prime-Minister. The people are the King.” He added that care
should be taken to provide a mode for making him amenable to justice
that would not make him dependent on the legislature, (1I:69)

George Mason of Virginin was a strong advocate of the impeach-
ability of the executive; no point, he said, “is of more importance than
that the right of impeachment should be continued”:

Shall any man be above Justice? Above all shall that man be
above it, who can commit the most extensive injustice? When
great crimes were committed he was for punishing the prin-
cipal as well as the Coadjutors.

(This comment was in direct response to Gouvernenr Morris's original
contention that the executive could “do no eriminal act without Coad-
jutors who may be punished.”) Mason went on to say that he favored
election of the exccutive by the legislature, and that one objection to
electors was the danger of their being corrupted by the candidates.
This, ho said, “furnished a peculiar reason in favor of impeachments
whilst in office, Shall the man who has practised corruption & by that
means procured his appointment in the first instance, be suffered to
escape punishment, by repeating his guilt ?” (I1:65)

Benjamin Franklin supported impeachment as “favorable to the
Exceutive.,” At a time when first magistrates could not formally be
brought to justice, “where the chief Magistrate rendered himself
obnoxious. . . . recourse was had to assassination in weh. he was not
only deprived of his life but of the opportunity of vindicating his
character,” It was best to provide in the Constitution “for the regular
punishment of the Executive when his misconduct should deserve it.
r(nuIl i;?r) his honorable acquittal when he should be unjustly accused.”

II: 65

James Madison argued that it was “indispensable that some provi-
sion should be made for defending the Community agst the inenpac-
ity, negligence or perfidy of the chiof Magistrate.” A limited ferm
“was not a sufficient security. He might lose his capacity after his
appointment. ¥Te might pervert his administration into a scheme of
peculation or oppression. He might betray his trust to foreign powers.”
(IT: 65-66) It could not be presumed that all or a majorify of n leg-
islative body would lose their capacity to discharge their trust or be
bribed to Letray it, and the difficulty of acting in concert for purposes
of corruption provided a security in their case. But in the ease of the
Executive to be administered by one man, “loss of capacity or corrup-
tion was more within the compass of probable events, and either of
them might. be fatal to the Republic.” (I1:66)

Charles Pinckney reasserted that he did not see the necessity of
impeachments and that he was sure “they ought not to issue from the
Legislature who would . . . hold them as a rod over the Executive
and by that means effectually destroy his independence,” rendering his
I(einletive revisionary power in particular altogether insignificant.

11:66

Elbri)dge Gerry argued for impeachment as a deterrent: “A good
magistrate will not fear them. A bad one ought to be kept in fear of
them.” He hoped that the maxim that the chief magistrate could do
no wrong “would never he adopted here.” (11 : 66)

Rufus King argued against impeachment from the principle of the
separation of powers. The judiciary, it was said, would be impeach-
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able, but that was because they held their place during good behavior
and “[i]t is necessary therefore that a forum should be established for
trying misbehaviour.” (I1:66) The executive, like the legislature and
tho Senate in particular, would hold office for a limited torm of six
years; “he wou?d periodically be tried for his behaviour by his electors,
who would continue or discontinue him in trust according to the man-
ner in which he had discharged it.” Like legislators, therefore, *he
ought to be suljject to no intermediate trial, by impeachment.” (II: 67)
Impeachment is proper to secure good behavior of those holding their
office. for life;: it is unnecessary for any officer who is elected for a
limited term, “the Perindicul responsibility to the electors being an
equivalent security.” (11:68) _

King also suggested that it would be “most agreeable to him” if the
executive’s tenure in office were good behaviour; and impeachment
would be appropriate in this case, “provided an independent and effee-
tual forum conld be advised.” He should not be impeachable by the
legislature, for this “would be destructive of his independence and of
the principles of the Constitution.” (I1:67)

Edmund Randolph agreed that it was necessary to proceed “with a
cautions hand” and to exclude “as much as possible the influence of the
Legislature from the business.” He favored impeachment, however:

Tho propriety of impeachments was a favorite principle
with him; Guilt wherever found ought to be punished. The
Executive will have great opportinitys of abusing his power;
particularly in time of war when the military f%rce, and in
some respects the public money will be in his harids, Should no
regular punishment be provided, it will be irregularly inflicted
by tumults & insurrections, (II: 67)

Charles Pinckney rejoined that the powers of the Executive “would
be so circumscribed as to render impeachment unnecessary,” (I1:68)

S8ELECTION OF THE EXECUTIVE

On July 24, the decision to have electors choose the executive was
reconsidered, and the national legislature was ngain substituted, seven
states to four, (II:101) It was then moved to reinstate the one-term
limitation, which led to discussion and motions with respect to the
length of his term—eleven years,. fifteen years, twenty years (“the
medium life of princes”—a suggestion possibly meant, according to
Madison’s journal, “as a caricature of the previous motions”), and
cight years were offered. (11:102) James Wilson proposed election for
a term of six years by a small number of members of the legislature
selected by lot. (IX:103) The election of the executive was unanimously
postponed. (II1:106) On July 25, the Convention rejected, four states
to seven, a proposnl for appointment by the legislature unless the in-
cumbent were reeligible in which case the choice would be made by
electors appointed by the state legislatures. (IT:111) It then rejected,
five states to six, Pinckney’s proposal for election by the legislature,
with no person eligible for more than six years in any twelve. (11:115)

The debate continued on the 26th, and George Mason suggested re-
instituting the original mode of election and term reported by the
Committee of the Whole (appointment by the legislatiire, a seven-year
term, with no reeligibility for a second term), %lII :118-19) This was
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agreed to, seven states to three. (I:120) The entire resolution on the
oxecutive was then adopted (six states to three) and referred to a five
member Committee on Detail to prepare a draft Constitution. (I1:121)

PROVISIONS IN TIIE DRAFT OF AUQUST ¢

The Committee on Detnil reported n draft on August 6. It incliided
the following provisions with respect to impeachment:

The House of Representatives shall have the sole power of
impeachment., (Art, IV, sec. 6)

[The President] shall have power to grant reprieves and
ardons; but his pardon shall not be pleadable in bar of an
imipeachment. . . . He [The President] shall be removed
from his oflice on impenchment by the House of Represent-
atives, and conviction in the Supreme Court, of treason,
bribery, or corruption. (Art. X,sec. 2)

The Jurisdiction of the Supreme Court shall extend . . .
to the trinl of impenchments of Oflicers of the United States.
. . . In cases of impeachment . . . this jurisdiction shall be
original, . . . The Legislature may assign any part of the
jurisdiction above mentioned (except the trial of the Presi-
dent. of the United States) . . . to . . . Inferior Courts. . . .
(Art. XTI, sec. 3)

The trial of all criminal offences (except in cases of im-
peachments) shall be in the State where they shall be com-
mitted : and shall be by Jury. (Art, X, sce, 4)

Judgment, in eases of Impeachment, shall not extend fur-
ther than to removal from Office, and disqualification to hold
and enjoy any office of honour, trust, or profit, under the
[nited States. But the party convicted shall, nevertheless be
liable and subject to indictment, trial, judgment and punish-
ment according to law. (Art. XI, sec. 5) (II:178-79, 185-87)

The draft provided, with respect.to the executive:

The Executive Power of the United States shall he vested
in a singlo person. His stile shall be “The President of the
United States of America ;" and his title shall be, “His Excel-
lency®. He shall be clected by ballot by the Tegislature. He
shall hold his office during the term of seven years; but shall
not be elected a second time, (Art. X, see. 1) (IL: 185)

Article IV, section 6 was unanimously agreed to by the Convention
on August 9, (IT:231) On August 22, a prohibition of bills of attain-
der and ex post facto laws was voted, the first unaniniously and the
second seven states to three, (IT: 376) On August 24, the Convention
considered Article X, denling with the Excentive. It unanimously
approved vesting the power in a single person. (II:401) It rejected,
nine states to two, a motion for election “by the people™ rather than
hy the Legislature. (I:402) It then mmendéd the provision to provitle
for “joint ballot? (seven states to four), rejected each state having
one vote (five states to six), and added language requiring a majority
of the votes of the members present for election (ten states to one).
(II:403) Gouverneur Morris proposed election by “Electors to be
chosen by the people of the several States,” which failed five states
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to six; then o vote on the “abstract question” of selection by electors
failed, the States being evenly divided (four states for, four opposed,
two divided, and Massnchuaeits absent). (I1:404)

On August 25, the clause giving the President pardon power was
unanimously amended so that cases of impeachment were excepted,
Tigl?‘;f.]thﬂu n pardon not being pleadable in bar of impeachment. (II:

On JZugust 27, the impeachment provision of Article X was unani-
mously postponed at the instance of Gouverneur Morris, who thought
the Supreme Court an improper tribunal. (II: 427) .\ proposnl to
make judg{es removable by the Iixeeutive on the application of the
Senate and Houso was rejected, one state to seven, (IL: 429)

EXTRADITION : “I11011 MISDEMEANOR"

On Aungust 28, the Convention unanimously amended the extradi-
tion clause, which referred to any person “charged with treason, folony
or high misdemeanor in any State, who shall flee from justice® to
strike “high misdemeanor” and insert “other crime.” The chan
was made “in order to comprehend all proper eases: it being doubtful
vErhether ;high misdemeanor’ had not a technieal meaning too limited.”

IT: 443

. FORGM FOR TRIAL OF IMPEACIIMENTS

On August 31, those parts of the Constitution that had been post-
poned were referred to o committee with one member from each state—
the Committee of Eleven. (II: 473) On September 4, the Commit-
tee reported to the Convention. It proposed that the Senate have power
to try all impeachments, with concurrence of two-thiiils of the mem-
bers present required for a person to be convicted. The provisions con-
cerning election of the President and his term in office were essentially
what was finally adopted in the Constitiition, except that the Senate
was given the power to choose among the five receiving the most elec-
toral votes if none had a majority. (II: 496-99) The oftice of Vice
President was created, and it was provided that he should be ex ofticio
President of the Senater “except when they sit to try the impeach-
ment of the President, in which case the Chief Justice shall preside.”
(11:498) The provision for imipeachment of the President was amend-
ed to delete “corruption” as a ground for removal, reading:

He shall be removcd from his office on impeachiment by the
House of Representatives, and conviction by the Senate, for
trenson, or bribery. ... (II:499) :

The Convention postponed the Committee’s provision making the
Senate the tribunal for impeachments “in order to decide previously
on the mode of electing the President.” (11:499)

SELECTION OF THE PRESIDENT

Gouverneur Morris explained “the reasons of the Committee and
his own” for the mode of election of the President:

The 1st was the danger of intrigne & faction if the appointint,
should be made by the Legislature. 2 the inconveniency of an
ineligibility required by that mode in order to lessen ifs evils.
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3 The difficulty of establishing a Court of Impeachments,
other than the Senate which would not be so proper for the
trial nor the other branch for the impeachment of the Presi-
dent, if appointed by the Legislature, 4 No body had ap-
peared to be satisfied with an appointment by the Legislature,
5. Many were anxious even for an immediate choice by the
people—6—the indisgensib]a necessity of making the Ex-
ecutive independent of the Legislature, (1I:500)

The “great evil of cabal was avoided” becaunse the electors would vote
at the same timo thronghout the country at a great distance from ench
other: “Tilt would be impossible also to corrupt them.” A conclusive
reason, snid Gouverneur Morris, for having the Senate the judge of im-
peachinents rather than the Supreme Court was that the Court “wasgto
try the President after the trial of the impeachment.” (I1:500) Objec-
tions were made that the Senate would almost always choose the Presi-
dent. Charles Pinckney asserted, “It makes the same Lody of men
which will in fact elect the President his Judges in case of an impeach-
ment.” (TI:501) James Wilson and Edmund Randolph sug d that
the eventual selection should be referred to the whole legislature, not
just the Senate; Gouvernenr Morris responded that the Senate was
preferred “because fewer could then, say to the President, you owe
vour anpointment to us. He thought the President would not depend
so much on the Senate for his re-appointment as on his general good
conduct.” (IT:502) Further consideration on the report was postponed
until the following day. .

On Sentember 5 and 6. a substantial number of amendments were
proposed. The most imnortait, adonted by a vote of ten states to
one, provided that the House. rather than the Senate, should chonse
in the event no nerson received a maiority of the electoral votes, with
the representation from each state having one vote, and a quorum
of two-thirds of the states beine required. (I1: 527-28) This amend-
ment. was supported ns “lessening the aristocratic influenes of the
Senate.” in the words of George Mason, Earlier, James Wilson had
criticized the report of the Commiittee of Eleven as “having a danger-
ous tendencv to aristoeracy: as throwing a dangerous power into
the hands of the Senate.” who would have. in fact, the apnointment
of the President, and through his dependence on them the virtual
appointment to other offices (including the judiciary), would make
treaties. and would try all impeachments. “[T]he Legislative. Execu-
tive & Judicinrv powers are all blended in one branch of the Govern-
ment. . . . [TThe President will not be the man of the people as he
ought to he, but the Minion of the Senate.” (I1:522-23)

ANOPTION OF “HIGH CRIMES AND MISDEMEANORS”

On Sentember 8. the Convention considered the clause referring
to impeachment and removal of the President for treason and bribery.
(George Mason nsked, “Why is the nrovision restrained to Treason &
bribery only?” Treason as defined by the Constitution, he snid, “will
not rench many great and dangerous offenses. . . . Attempts to subvert
the Constitntion may not be Treason . . .*' Not only was treason lim-
ited, but it was “the more necessary to extend: the power of impeach-
ments” because bills of attainder were forbidden, Mason moved to add
“maladministration” after “bribery”. (I1:550)
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James Madison commented, “So vague a term will be equivalent
to a tenure during pleasure of the Senate,” and Mason withdrew “mal-
administration” and substituted “high crimes & misdemennors . . .
agst, the State,” This term was ndopted, eight states to three. (II:
550) :

TRIAL OF IMPEACHMENTS BY THE SENATE

Madison then objected to trial of the President by the Senate and
after discussion moved to strike the provision, stating n preference
for n tribunal of which the Supreme Court. formed a part, ITe objected
to trial by the Senate, “especially as [the President] was to be im-
peached by the other branch of the Legislature, and for any act
which might be called a misdemeanor. The President under these
cireumstances was madoimproperly dependent.” (I1: 551)

Gouverneur Morris ;who had snid of “maladministration” that it
would “not be put in force and ean do no harm”; an clection every
four years would “prevent maladministration” II: 550) avgued that
no tribunal other than the Senate could be trusted. The Supreme
Court, ho said, “were too few in number and might be warped or
corrupted.” He was agninst a dependence of the executive on_the
legislature, and considered legislative tyranny the great danger, But,
he argued, “there could be no danger that the Senate would say
untruly on their oaths that the President was guilty of crimes or
facts, especially as in four years he can be turned out.” (II: 581)

Charles Pinckney opposed the Senate as the court of impeachments
because it would make the President too dependent on the legislature.
“If he opposes a favorite law, the two Houses will combine against
him, and under the influence of heat and faction throws him out of
office.” Hugh Williamson of North Carolina replied that there was
“more danger of too much’lenjty than of too much rigour towards
the President,” considering the number of respeets in which the Senate
was associated with the President. (II:51)

After Madison’s motion to strike out the provision for trial by the
Senate failed, it was unanimously agreed to strike “State” and insert
“United States” after “misdemennors against.” “in order to remove
ambiguity.” (I1:551) It was then agreed to add: “The vice-President
. and other Civil officers of the U.S. shall be removed from office on

impeachment and conviction as aforesnid.”

ouverneur Morris moved to add a requirement that members of the
Senate would be on onth in an impeachment trial, which was agreed
to, and the Convention then voted, nine states to two, to agree to the
clause for trial by the Senate. (II:552-53)

COMMITTEE ON BTYLE AND ARRANGEMENT

A five member Committee on Style and Arrangement was appointed
by ballot to arrangs and revise the language of the articles agreed to
by the Convention. (II:553) The Committes reported a draft on Sep-
tember 12. The Committee, which made numerous changes to shorten
and tighten the language of the Constitution, had dropped the expres-
gion “ageinst the United States” from the description of grounis for
impeachment, so the clause read, “The president, vice-president, and
all civil officers of the United States, shall be removed from office on
impeachment for, and conviction of treason, bribery, or other high
Crimes and Misdemeanors.” (II:600)
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BUSPENSBION UPON IMPEACHMENT

On September 14, John Rutledge and Gouverneur Morris moved
“that persons impeached be suspended from theiv office until they be
tried and acquitted. (II: 6122 Madison objected that the President was
already middo too dependent on the legislature by the powor of ono
branch to try him in consequence of an impeachment by the other,
Suspension he argued, “will put him in the power of one branch only,”
which can at any moment vote a temporary removal of the President
in order “to make way for the funetions of another who will be more
favorable to their views.” The motion was defeated, three states to
ai%it. £II: 613).

o further changes were made with respect to the impeachment
provision or the election of the President. On September 15, the Con-
stitution was agreed to, and on September 17 it was signed and the
Convention ndjourned. EII: 650)
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APPENDIX B
Aorenicax TareracuMeNT CAsES

1, 8ENATOR WILLTAM BLOUNT (1707-=1700)

a. Proceedings in the House

The House adopted n resolution in 1797 authorizing a select com-
mittes to examine a presidentinl message and necompanying papers
regarding the conduct of Senator Blount,! The commitfee reported
n resolution that Blount “be impeached for high erimes and misde-
meanors,” which was adopted without debate or division.®

b. Articles of Impecsliment

Five articles of impeachment were agreed to by the House without
amendnient: (except. a “mere verbal one”)

Antiele I charged that Blount, knowing that the United States was
at peaco with Spain and that Spain and Great Britain were at war with
each other, “but disregarding the dutics and obligations of his high
station, and designing and intending to disturb the peace and tran-
quillity of the Unitec{; States, and to violate and infringe the neutral-
ity thereof,” conspired and contrived to promote a hostile military
expedition against tho Spanish possessions of Louisiana and Florida
for the purpose of wresting them from Spain and conquering them
for Great Britain. This was alleged to be “contrary to the duty of his
trust and station as a. Senator of the United States, in violation of
the obligations of neutrality, and against the laws of the United States,
nnd the peace and interests thereof.”

Awrticle II charged that Blount knowing of a treaty between the
United States and Spain and “disregarding his high station, and
the stipulations of the . . . treaty, and the obligations of neutrality,”
conspired to engage the Creek and Cherokee nations in the expedition
agiamst Louisiann and Florida. This was alleged to be contrary to
Blount’s duty of trust and station as a Senator, in violation of the
treaty and of the obligations of neutrality, and against the laws,
pence, and interest of the United States.

Anrticle I11 alleged that Blount, knowing that the President was em-
powered by act of Congress to appoint temporary agents to reside
among the Indians in order to secure the continuance of their friend-
ship and that the President had appointed a principal temporary
ugent, “in the prosecution of his criminal designs and of his conspira-
cies” conspired and contrived to aliéhate the tribes from the Presi-
dent’s agent and to diminish and impair his influence with thic tribes,
“contrary to the duty of his trust and station as a Senator and the
peace and interests of the United States,”

15y AKNALS OF Coxa, 440-41 (1707).
21d, 460,
3 Id. 051,

(41)
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Artiele IV charged that Blount, knowing that the Congress had
made it lawful for the President to establish trading posts with the
Indians and that the President had appointed an intvr;ln'uter to serve
ns assistant post trader, conspired and eontrived to seduce the inter-
preter fromn his duty and trust and to engage him in the promotion
and executi-m of Blount's criminal intentions and conspiracies, con-
trary to the duty of his trust and station as a Senator and against
the laws, treatics, peaco and interest of the United States.

Artiele 77 charged that Blount, knowing of the boundary line he-
tween the United States and the Cherokee nation established by treaty.
in further prosecution of his criminal designs and conspiracies and
the more effectually to nccomplish his intention of exciting the Chero-
kees to commenco hostilities ngainst Spain, conspired and contrived to
diminish and impair the confidence of the Cherokee nation in the gov-
ernmont af the United States and to create discontent and disaffec-
tion among tho Cherokees in relation to the boundary line, This was
alleged to bo against Blount’s duty and trust as a Senator and against
impeachment was dismissed.

e. Proceedings in the Senate

Before Blount’s impeachment, the Senate had expelled him for “hav-
ing heen guilty of a high misdemennor, entirely inconsistent with his
public trust and duty as a Senator.” ¢ At the trinl a plea was intar!msed
on behalf of Blounf to the effect that (1) a Senator was not a “eivil
officer,” (2) having already been expelled, Blount. was no longer im-
peachable, and (3) no crime or misdemeanor in the execution of the
office had been alleged. The Senatoe voted 14 to 11 that. the plea was
sufficient in law that the Senatoe ought not to hold jurisdiction.® The
impeachméht was dismissed.

2, DISTRICT JUDGE JOHN PICKERING (1803—1804)

a. Proceedings in the House

. s message received from the President of the United States, regard-
ing complaints against Judge Pickering, was referred to a select com-
mittes for investigation in 1808 A resolution that Pickering be
impeached “of high erimes and misdemeanors” was reported to the full
House the same year and adopted by n vote of 45 to 8.7

b. Articles of I'mpeachment

A select committes was appointed to draft articles of impenchment.
The Honse agreed unanimously and without amendment to the four
articles subsequently reported.® Each article alleged high crimes and
misdenieanors by Pickering in his conduct of an admiralty proceeding
by the United States against a ship and merchandise that allegedly
had been landed witlmiig the payment of duties.

Article I charged that Judge Pickering, “not regarding, but with
intent. to evade” an act of Congress, had ordered the ship and mer-
chandise delivered to its owner without the production of any certifi-

4 Id. 43-44.

s Id, 2310 (1700).

812 AxxaLs or Coxo, 480 {1803).

:{ﬁ'fiﬁ' Coxa. 880 (1803)
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* Jd, 704-85.
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cate that the duty on the ship or the merchandise had been paid or
secured, “contrary to [Pickering's] trust’and duty as judge. . ., and
to the manifest injury of [the] revenue.” 1

Avticle 1T charged that Pickering, “with intent to defeat the just
clnims of the United States,” refused to hear the testimony of witnesses
produced on behalf of the United States and, without hearing testi-
mony, ordered the ship and merchandise restored to the claimant “con-
trary to his trust and duty, as {udgn of the said district court, in viola-
tion of the laws of the United States, and to the manifest injury of
their revenne,” 1

Article I1I charged that Pickering, “disregarding the authority of
the laws, and wickedly meaning and intending to injure the rovenues
of the United States, and thereby to im?air the public credit, did
absolutely and positively refuse to allow” the appeal of the United
States on the a(lmirnltv proceedings, “contrary to his trust and duty
as judge of the said district court, against the laws of the United
States, to the great injury of the public revenue, and in violation of
{Imtgole’ﬂt’l oath which he had taken to administer equal and impartial
justice, g

Article IV charged :

That whereas for the due, faithful, and impartial adminis-
tration of justice, temperance and sobriety are essontial quali-
ties in the character of a judge, yet the said John Pickering,
being a man of loose morals and intemperate habits, . . . did
aneal: upon the bench of the said court, for the purpose of
administerin ;iuatlce [on the same dates as the conduct
charged in nrficles I-IIT], in a state of total intoxication, . . .
and did then and there frequently, in a most profane and in-
decent manner, invoke the name of the Supreme Being, to the
ovil example of all the good citizens of the United States, and
was then and there guilty of other high misdemeanors, dis-
graceful to his own character as o judge, and degrading
to the honor and dignity of the United States.®

¢. Proceedings in the Senate

The Senate convicted Judge Pickering on each of the four articles
by & vote of 19 to 7.1
d. Uiscellaneous

‘The Senate heard evidence on the issue of Judge Pickering’s sanity,
but refused by a vote of 19 to 9 to postpone the trial.'®

3. JUSTICE SAMUEL CHIASBE (1804-18005)

a. Procecdings in the House :

In 1804 the House authorized a committes to inquire into the con-
duct of Supreme Court Justice Chase.’® On the same day that Judge
Pickering was convicted in the Senate, the House adopted by a vote of

W I1d, 3190,
ujd. 320-21,
‘::: Id, 321-22,
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73 to 32 a resolution reported by the comniittes that Chase he im-
peached of “high crimes and misdemeanors,”

b. Avrticles of Impeachment

After voting sepavately on ench, the House adopted eight articles,®

Article I charged that, “unmindful of the solemn duties of his office,
and contrary to the saered obligation by which he stood bound to dis-
charge them “faithfully and impartially, and without respect to per-
sons’ [n quotation from tho judicial oath prescribed by statuto],”
Chase, in presiding over a treason {rinl in 1800, “did, in his judicinl
eapncity, conduct himself in & manner highly arbitrary, oppressive
and unjust” by: .

(1) delivering a written opinion on the applicable legal definitior
of trenson before the defendant’s counsel had been heard:

(2) preventing counsel from citing certain English cases and 11.S.
statutes; and

(3) depriving the defendant of his constitutional privilege to argue
the law to the jury and “endeavoring to wrest from the jury their
indisputable right to hear argument and determine upon the question
of law, a8 well as the question of fact™ in reaching their verdiet.

In consequence of this “irregular conduct” by Chase, the defendant
wna ddeprived of his Sixth Amendment rights and was condemned to
death without having been represented by counsel “to the disgrace of
the character of the American beneh, in manifest violation of law and
justice, and in open contempt of the rights of juries, on which ulti-
mately, rest the liberty and safety of the people,” **

Article IT charged that, “prompted by a similar spirit of persecu-
tion and injustice,” Chase had presided over o trial in 1800 involving
a violation of the Sedition Act of 1798 (for defamation of the Presi-
dent, and, “with intent to oppress and procure the conviction” of
the defendant, allowed an individual to serve on the jury who wished
to be excused hecnuse he hiad made up his mind as to whether the pub-
lication involved was libelous.®

Artiele TIT charged that, *with intent to oppress and procure the
conviction” of the defendant in the Sedition Act prosecution, Chase
rofused to rarmit & witness for the defendant to testify “on pretenso
that the said witness could not prove the truth of the whole of one of
the charges contained in the indietment, althongh the said charge em-
braced more than one fact.”

Awtiele IT charged that Chase’s conduet throughout the trial was
“marked by maiiifﬁst injustice, partiality, and intemperance”:

(1) in compelling defendant’s counsel to reduce to writing for
the court's inspection the questions they wished to ask the withess
referved toin article ITI; .

(2) in refusing to postpone the trial although an affidavit had
heen filed stating the absence of material witnesses on behalf of
the defendant;

}3)_ in using “unususal, rude and contemptuous expressions” to
defendant’s cotinsel and in “falsely insinuating” that they wished

I Id, 1180.
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to excito public fears and indignation and “to produce that insub-
ordination to law to which the conduct of the judge did, at the
samo time, manifestly tend”;

(4) in “repented and vexatious interruptions of defendant’s
counsel, which induced tliem to withdraw froin the ease”; and

(5) in manifesting “an indecent solicitude™ for the defendant's
conviction, “unbecoming even a public prosecutor, but highly dis-
tgmc’t’sgﬂ to the character of n judge, as it was subversive of jus-
ice,

Artiele V' charged that Chase had issued a bench warrant rather
than a summons in the libel case, contrary to lnw.»

Artiele VI charged that Chase refused a continuance of the libel
trial to the next term of coirt, contrary to law and “with intent to
oppress and procure the conviction” of tho defendant,*

Article VII charged that Chase, “disregarding the duties of his of-
fico, did descend from the dignity of a judge and stoop to the level of
an Informer” by refusing to discharge a grand jury and by charging
it to investignte a printer for sedition, with intention to procure the
prosecution of the printer, “thereby degrading his high judicial func-
tions and tending to impair the public confidence in. and respect for,
the tribunals of justice, so essential to the general welfare,” 2

Article VIII charged that Chase, “disregarding the dutics and dig-
nity of his judicial charnctor,” did “pervert his official right and duty
to address” n grand jury by delivering “an intemperate and inflam-
matory political harangue with intent to excite the fears and resent-
ment” of the grand jury and the people of Maryland against their
state government nmi constitution, “a conduct higlily censurable in
any, but peculiarly indecent and unbecoming” in a Justico of the Su-
preme Cowmt. This article also charged that Chase endeavored “to
excite the odium” of the ﬁmnd jury and the people of Maryland
against the government of the United States “by delivering opinions,
which, even if the judicial authority were competent to their expres-
sion, on a suitable occasion and in a proper manner, were at that time,
and as delivered by him, highl‘y indecent, oxtra-judicial, and tending
to prostitute the high judicial character with which he was invested, to
the low purpose of an electioneering pnrtisan,” *

e. Proceedings in the Senate
Justice Chase was acquitted on each article by votes ranging from
0-34 not guilty on Article V to 19-15 guilty on Article VIIL*

4, DISTRICT JUDGE JAMES I, PECK (1830-1831)

a. Proceedinigs in the House

The House adopted a resolution in 1830 authorizing an inquiry re-
specting District Judge Peck.?* The Judiciary Committes reported
a resolution that Peck “be impeached of high misdemeanors in office”
to the House, which adopted it by a vote of 123 to 49,2

n Id. 720-30.
= Jd, 780.
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b, Article of Impeachment

After the House voted in favor of impeachment, a committee was
appointed to prepare articles, The singlo articlo Prnposed and finally
adopted by the House charged that Peck, “unmindful of the solemn
duties of his station,” and “with interest in wrongfully and unjustly
to oppress, imprison, and otherwise injure” an attorney who had pub-
lished n newspaper article criticizing one of the judge’s opinions, had
brought the attorney before the court and, under “the color and pre-
tences” of o contem‘rt. proceeding, had caused tho attorney to be im-
risoned briefly and suspended from practice for eighteen months.

he House charged that Peck’s conduct resulted in “the great dis-
paragement of public f'ushca, the abuse of judicial authority, and . ..
the subversion of the liberties of the people of the United States,” %

e. Proceedings in the Senate

The trinl in the Senate focused on two issues, One issue was whether
Peck, by punishing the attorney for writing a newspaper article, had
exceeded the limits of judicial contempt power under Section 17 of
the Judiciary Act of 1789, The other contested issue was the require-
ment of proving wrongful intent.

Judge Peck was acquitted on the single article with twenty-one Sen-
ators voting in favor of conviction ancF twonty-two Senators against.?

6. DIBSTRICT JUDOE WEST I. HUMPHREYB (1882)

a. Proceedings in the House

A resolution aunthorizing an inquiry by the Judieiary Committes
respecting Distriet Judge Humphreys was adopted in 18623 Hum-
phreys was snbsequently impeached at the recommendation of the in-
vestigating committee,”®

b. Articles of Impeachment

Soon after the adoption of the impeachment reselution, seven articles
of impeachment were agreed to by the House without debate.*

Awrticle I' charged that in disregard of his “duties as a citizen . . .
and unmindful of the duties of his . . . oflice” as a judge, Hum-
phreys “endeavor[ed] by publie speech to incite revolt and rebellion”
against the United States; and publiely declared that the people of
Tonnessee had the right to absolve themselves of allegiance to the
United States. .

Article IT charged that, disregarding his dutices as a citizen, his
obligations as a judge, and the “good behavior” clause of the Consti-
tution, Humphreys advocated and agreed to Tennessee's ordinance
of secession.

Article 111 chaléged that Humphreys organized armed robellion
against the United States and waged war against them,

Anticle TV charged Humphreys with GOImPirncy to violate a civil
war statute that made it a criminal offense “to oppose by force the
authority of the Government of the United States.”

®1d, 869, For text of article, see H.R. Jour,, 21st Cong.,, 1st Seps. 591-08 (1830).
87 Cone. DED, 45 (1831).
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Avrtiele T charged that, with intent to prevent the administration
of (he laws of the United States and to averthrow the anthority of the
United States, ITumphreys had failed to perform his federal judicial
duties for nearly n year., N

Article V1 alleged that Judge ITuinphreys had continued to Liold
court in his state, calling it the district cotirt of the Confederate States
of Amerien. Article VI was divided into three specifientions, related to
Huniphreys’ acts while sitting as o Confedernte judge. The first speci-
fication charged that ITTumphreys endeavored to coerce a Union sup-
porter to swear allegiance to the Confederacy. The second charged
that he ordered the confiseation of private pro]]mrt.y on behalf of the
Confederncy. The third charged that he jailed Union sympathizers
who resisted tlic Confederacy.

«rticle VII chavged that while sitting asn Confederate judge, Hum-
phreys unlawfully arrested and imprisoned a Union supporter.

¢. Proceedings in the Senate

Humphreys could not be personally served with the impeachment
siummons becanse he had fled Union territory.® He neither appeared at
the trial nor contested the charges.

Tho Senate convicted IHumphreys of all charges except the con-
fisention of property on behalf of the Confederacy, which several Sen-
ators stated had not been properly proved.® The vote ranged from
38-0 guilty on Articles I and IV to 11-24 not guilty on specification
two of Article VI,

0. TRESIDENT ANDIEW JOIHINRON (1807-1848)

a. Proceedings in the House

The ITouse adopted a resolution in 1867 authorizing the Judiciary
Committen to inquire into the conduet of President Johnson.®* A ma-
jority of the committee recommended impeachment,®® but the Houso
voted agninst the resolution, 108 to 57.*° In 1868, however, the House
authorized an inguiry by the Committee on Reconstruction, which
reported an impeachment. resolution after President Johnson had re-
moved Secretary of War Stanton from oflice. The House voted to im-
peach, 1284740

b. Articles of Impeachment

Nine of the eleven articles drawn by a select committeo and adopted
by the House related solely to the President’s removal of Stanton, The
removal allegedly violated the recently enacted Tenure of Oftice Act,*
which also eategorized it as a “high misdemeanor,”

The House voted on enach of the first ninoe articles separately; the
tenth and eleventh articles were adopted the following day.

Article I charged that Johnson,

unmindfiil of the high duties of his office, of his onth of office,
and of the requirement of the Constitution that he should

L Jd, 2617,
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take care that the Inws be faithfully exeeunted, did unlawfully

and in violation of the Constitution and laws of the United

gtatos, issue an order in writing for the removal of Edwin M.
tanton.

Avrticle I concluded that President Johnson had committed “ a high
misdemennor in office,” #

Anwticles I and 111 characterized the President’s conduct in the snme
terms but charged him with the allegedly unlawful appointment of
Stanton’s roplncement.

Article I charged that Johnson, with intent, unlawfully conspired
with the replacement for Stanton and Members of the House of Rep-
resentatives to “hinder and prevent” Stanton from holding his office.

Artiele T, n vaviation of tllm preceding article, charged a conspiracy
to prevent the exeeution of the Tenure of Office Act, in addition to a
conspiracy to prevent Stanton from holding his office.

Avtiele VI charged Johnson with conspiving with Stanton’s des-
ignated replacement, “by foree to seize, take and possess” government
property in Stanton’s possession, in violation of both an *act to define
and punish certain conspiracies” and the Tenure of Office Act,

Anrticle VII charged the same offense, but as a violation of the
Tenure of Office Act only.

Article VIIT alleged that Johnson, by appointing a new Secretary
of War, had, “with intent unlawfully to control the disbursements of
the moneys appropriated for the military service and for the Depart-
ment of Var,” violated the provisions of the Tenure of Office Act.

Article IX charged that Johnson, in his role as Commander in Chief,
had instructed the General in charge of the military forces in Wash-
ington -that part of the Tenure of Office Act was unconstitutional,
with intent to induce the General, in his official capacity as commander
of tho Depnrtment of Washington, to prevent the execution of the
Tenure of Office Act.

Artiele X, which was adopted by amendment after the first nine
articles, alleged that Johnson,

unmindful of the high dutics of his office and the dignity
and proprieties thereof, . . . designing and intending to set
aside the rightful authority and powers of Congress, did at-
tempt to bring into disgrace, ridicule, hatred, contempt, and
reproach, the Congress of the United States, [and] to impair
and destroy the regard and respect of all good people . . .
for the Congress and legislative power thercof . . .

by making “certain intemperate, inflummatory, and seandalous ha-
rangues.” In addition: the snme speeches wero alleged to have brought
the high office of the President into “contempt, ridicule, and disgrace,
to the grreat seandal of all good citizens.”

Article X7 combined the conduct charged in Article X and the nine
other articles to allege that Johnson had atteripted to prevent the
execution of both the Tenure of Office Act and an act relating to arm
appropriations by unlawfully devising and contriving means by which
he could remove Stanton from office.

@ For text of articles, see Co¥. GLope, 40th Cong., 2d Bess, 1003-18, 1042 (1808).



Ly

iv

49

e. Proceedings in the Senate _ .

The Senate voted only on Articles II, IIT, and XI, and President
Johnson was ac%gitted on cach. 35 guilty—10 not guilty, one voto short
of the two-thirds required to convict.t

d. Miscellaneous

All of the articles relating to the dismissal of Stanton alleged in-
dictablo offenses. Article X did not allege an indictable offense, but this
article was never voted on by the Senate.

7. DISTRICT JUDGE MARK I. DELAHAY (1873)

a. Proceedings in the House

A regolution authorizing an inquiry by the Judiciary Committes
respecting District Judge Delahny was adopted by the House in 18724
In 1873 the committee proposed n resolution of impeachment for “high
crimes and misdemeanors in office,” which the House * adopted.

b, Subsequent Proccedings

Delahny resigned before articles of impeachment were prepared,
and the matter was not pursued further by the House. The charge
against him had been described in the House as follows:

The most grevious charge, and that which is beyond all
question, was that his personal habits unfitted him for the
judicial office, that he was intoxicated off the bench as well
as on the bench.*’

8, BECRETARY OF WAR WILLIAM W. BELENAP (1876)

a. Proceedings in the flouse

In 1876 the Committee on Expenditures in the War Department 4
unanimously recommendad impeachment of Secretary Belknap “for
high crimes and misderieanors while in office,” and the House unani-
mously adopted the rerolution.*®

b, Awrticles of I'mpeichment

Five articles of impeachment were drafted by the Judiciary Com-
mittee *° and adopted by the House, all relating to Belknap's allegedly
corrupt appointrient of a military post trader. The House agreed to
the articles as « group, without votin% separately on each.®

Anticle I charged Bn.fknap with “high crimes and misdemennors in
office” for unlawfully receiving sums of money, in consideration for the
appointment, made by him as Secretary of War.5

Article IT charged Belknap with n “high misdemeanor in office” for
“willfully, corruptly, and unlawfully” taking and receiving money in
return for the continued mainténance of the post trader.*

Aqticle IT1 charged that Belknap was “criminally disregarding his
duty a8 Secretary of War, and basely prostituting his high office to

# Coxa. QLoBE S0PP,, 40th Cong., 2d Sess, 418 (1868).
# Cona. Groee, 424 Cong., 2d Bess, 1808 ils'ﬂ;.
:?380. Groew, 424 Cong., 3d Bess. 1000 (1878).

#The Committes was authorlzed to lnvestigate the Department of the Army generally.
13 Cono, REc, 414 I%EL.
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his lust for private gnin,” when he “unlawfully and corruptly™ con-
tinued his nppointes in office, “to the great injury and damage of the
ofticers and soldiers of the United States™ stationed at the military
post. Tho maintenance of the trader was also alleged to he “against
public ]mlicy, and to the great disgrace and detriment of the public
service,” )

Article IV alleged seventeen separate specifieations relating to Rel-
knap's appointment and continuance in office of the post trader.*

Article ll" enumerated the instances in which Belknap or his wife
had corruptly received “divert lnrge sums of money.” °

¢. Proceedings in the Senate

The Senate failed to conviet Belknap on any of the articles, with
votes on the articles ranging from 35 guilty—25 not guilty to 37
guilty—25 not guilty.”
d. Miscellancous

In the Senate trinl, it was argued that beeause Belknap had resigned
prior to his impeachment the case should be dropped, The Senate,
by & vote of 37 to 29, decided that Belknap was amenable to trial by
impeachment.®® Twenty-two of the Senator voting not guilty on each
article, nevertheless indieated that in their view the Senate had no
juriscdiction,®

9. DISTRICT JUME CHARLES SWAYNE (1903-1005)

a. Procecdings in the ITouse

The House adopted a resolution in 1903 directing an investigation
by the Judiciary Committee of District Judge Swayne.® The com-
mittee held hearings during the next year, and reported a resolution
that Swayne be impeached “of high erimes and misdemeanors” in
late 1904.% The TTouse agreed to the resolution unanimously.

b, Articles of I'mpeachment

After the vote to impeach, thirteen articles were drafted and ap-
proved by the House in 1905.° However, only the first twelve articles
were presented to the Sennte,®

Awticle I charged that Swayne had knowingly filed a false certificate
and cloim for travel expenses while serving as a visiting judge, “where-
by he has been guilty of a high crime and misdemeanor in said office.”

Anréicles II and 11T charged that Swayne, having claimed and re-
ceived excess travel reimbursement for other trips, had “misbehaved

-himself and was and is guilty of a high crime, to wit, the crime of ob-
taining money from the United States by a false pretense, and of a
high misdemeanor in office.”

Avticles IV and V charged that Swayne, having appropriated a pri-
vato railroad car that was under the custody. of a receiver of his court
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and used the car, its provisions, and a porter without making com-
pensation to the railvoad. “was and is guilty of an abuse of judicial
power and of n high misdemeanor in office,”

Anrticles VI and VII charged that for periods of six years and nine
venrs, Judge Swayne had not been o bona fide resident of his judicial
district, in violation of a statute requiring every federal judgoe to reside
in his judieinl district. The statute provided that *for offending ngainst
this provision [the judge] shall be deemed guilty of a high misde-
meanor.” The articles chnrged that S\\'u])'ne “willfully and knowingly
1"'1lqlni.;gd” this law and “was and is guilty of a high misdemeanor in
once.”

Anticles VI LY, X, X7 and XTI chavged that Swayne improperly
imprisoned two attorneys and a litigant for contempt of comrt, Articles
VIII and X alleged that the imprisonment of the attorneys was done
“maliciously and unlawfully” and Articles IX and XI chnrged that
these imprisonments were done “knowingly and unlawfully.” Article
XTI charged that the private person was imprisoned “unlawfully and
knowingly.” Each of these five avticles concluded by charging that by
so acting, Swayne had “misbehaved himself in his office as judge and
}vnsﬂqnd,}s guilty of an nbuse of judicial power and a high misdemeanor
in oftice.

e. Proceedings in the Senale
A majority of the Senate voted acquittal on all articles,®

10, CIRCUIT JUDGE ROBERT W, ARCHDALD (1912-1018)

«, Praceedings in the IHouse

The House authorized an investigation by the Judiciary Commit-
tee on Circuit Judge Avehbald of the Commerce Court in 1912.% The
Committes unanimously reported a resolution that Archbald be im-
peched” for “mishehavior and for high cvimes and misdemeanors,”
und the Iouse adopted the resolution, 223 to 1.%

-b. A rticles of Impeachment

Thirteen Articles of im ;I)onchmont were presented and adopted
simunltancously with the resolution for impeachment.

Avrticle I churged that Avchbald “willfully, unlawfully, and cor-
ruptly took advantage of his officinl position . . . to induce and influ-
ence the officinls” of & company with litigation pending beforo his
court to enter into n contract with Archbald and his business partner
to sell them assets of a subsidiary company. The contract was al?egedly
profitable to Archbnld.®

Article IT also charged Avchbald with “willfully, unlawfully, and
corruptly” using his E_‘msition ns judge to inflitence a litigant then
before the Interstate Commerce Comniission (who on appeal would
be hefore the Corimerce Court) to settls the case and purchase stock.®

Anrticle ITT charged Archbald with using his official position to ¢b-
tain o leasing agreement from a party with suits pending in the Com-
merce Conrt.*®

& I'd, 3487-72.

s348 CoNo, REe, 5242 (1912).
& rd, 8033,

o1 Id, 8004,

© Id. 8903,

»Id,



H2

Article 1T alleged “gross amd improper conduet” in that Archbald
had (in another suit pending in the Commerce Court) “secretly,
wrohgfully, and unlawfully” reguested an attorney to obtain an ex-
planation of certnin testimony. from a witness in the case. and sub-
sequently requested argument. in support of certain contentions from
tho samo attorney, all “withont the knowledge or consent” of the op-
posing party.’

Avfiele 7 charged Avchbald with aceepting “n gift, reward or pres-
ent from a person for whom Arehbald had attempted fo gain a fav-
orablo leasing agreement with a potentinl litigant in Archhald's
conrt.™

Anticle 11 again charged improper use of Archbald’s influence as a
judge, this timo with respect to a purchase of an interest in land.

Avticles V1T through X117 referved to Arehbnld’s conduet during his
tenure as district convt jindge, These articles alleged improper and un-
becoming conditet constituting “mishehavior and “gross misconduet”
in office stemming from the misuse of his position as judgo to inflnence
litigants before his court. resulting in personal gain to Archhald, ITe
was also charged with accepting a “large sum.of money” from people
likely “to ho interested in litigation” in his court, and such conduet
was nlleged to “bring his . . . oflice of distriet judge into disrepute.” **
Archbald was nlso charged with accepting money “contributed . . . by
various attorneys who were practitioners in the said court”; and ap-
yointing and maintaining as jury commissioner an attorney whom he
tnew to be general connsel for r potential litigant,™

Anticle XITT summarized Archbald’s conduct both ns district conrt
jndge and cominerce conrt judge, charging that Archbald had used
theso offices “wronghiilly to obtain credit,” and charging that he had
used the latter office to affect “various and diverse contracts and ngree-
ments” in veturn for which he had received hidden interests in said
contracts, agreements, and properties.’™

e. Proceedings in the Senate

The Senate found Archhald guilty of the charges in five of the
thirteen articles, inchiding the eatch-all thirteenth. Archbald was re-
moved from offico and disqualified from holding any futtve office.*

11, PISTRICT JUDGE GEORGE W, ENGLISTI (1025-1026)

a. Proceedings in the House

The House ndopted a resolution in 1025 directing an inquiry into
the official condiiot of District Judge English. A subcommittee of the
Judiciary Comittee took eviderice in 1925 and recommended impench-
ment.” Tn March 1926, the Judicinry Committee reported an impeach-
ment resolution and five articles of impenchimeiit.”” The House adopted
the impenchment. resolution aid the articles by a vote of 306 to 62.7
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Judge English resigned six days before the date set for trial in the
Senate. The Touse Managers stated that the resignation in no way
affected the right of the Senate to try the charges, but recommie..ded
that the impeachment proceedings be discontinued.” The recommen-
dation was accepted by the House, 290 to 23.%

b. Articles of ITmpeachment

Article I charged that Judge English “did on divers and various
oceasions so abuse the powers of his high office that he is hereby
charged with tyranny and oppression, whereby he has brought the
administration of justice in |_Jlus] cowrt . . . into disrepute, and . , .
is guilty of misbehavior falling under the constitutionnl provision as
ground for impenchment and removal from oflice.” The article alleged
that the judge had “willfully, tyrannieally, oppressively and unlaw-
fully” disbarred lawyers practicing before him, summoned state and
local oflicials to his court in an imaginary case and denoiiticed them
with profane language, and without sufficient eause summoned two
newspapermen to his court and threatened them with imprisonment.
It was also alleged that Judge English stated in open court that if he
instrncted a jury that a man was guilty and they did not find him
guilty, he would send the jurors to jail.

Artiele 17 charged that Judge English knowingly entered into an
“unlawful and improper combination™ with a referee in hankruptey,
appointed by him, to control bankruptey proceedings in his dis-
trict for the benefit and profit of the judge and his relatives and
friehds, and amended the hankruptey rules of his court to enlarge the
authority of the bankruptey receiver, with a view to his own benefit.

rticle I11 charged that Judge Iinglish “corruptly extentled favorit-
ism in diverse matters,” “with the intent to corruptly prefer” the
referee in bankruptey, to whom English was alleged to be “under great
obligations, finaneial and otherwise,”

Article IV charged that Judge English ordered bankruptey funds
withiin the jurisdiction of his court to be deposited in banks of which he
was a stockholder, director and depositor, and that the judge entered
into an agreement with each bank to designate the bank a depository
of interest-free bankruptey funds if the bank would einploy the judge’s
son as a cashier. These actions were stated to have been taken “with the
wrongful and unlawful intefit to use the infliience of liis . . . oflice as
judge for the {mrsonal profit of himself” and liis family and friends.

Artiele 7 alleged that Judge English’s treatment of members of the
bar and conduet in his court during his tenure had been oppressive to
both members of the bar and their clients and had deprived the clients
of their rights to be Protocted in liberty and property, It also alleged
that Judge English “at diverse times and places, while ncting as such
judge, did disregard the authority of the laws, and . . . did refuse to
allow . .. the benefit of trial by jury, contrary to his. .. trust and duty
as judge of said district court, against the laws of the United States
and in violatiofn of the solemn onth wliich he had taken to administer
equal and impartial justice.” Judge English’s condiict in making deci-
sions and orders was alleged to be such *as to excite fear and distiust
and fo inspire a widespread belief, in and beyond his judicial district

T Ag Cong. REC, 207 (1920).
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.+ » that canses were not decided in said court according to their
merits,” “[a]ll to the scandal and disvepute” of his court and the ad-
ministration of justice in it. This “course of conduet” was alleged to be
“misbehavior” and “a misdemeanor in office.”

¢. Proceedings in the Senate

The Senate, being informed by the Managers for the Houso that the
House desired to discontintie the proceedings in view of the resignation
of Judge English, approved a vesolution dismissing the proceedings
by a vote of 70 to 0.% -

12, DISTRICT JUDGE ILAROLD LOUDERBACIK (1032-1033)

a. Proceedings in the House

A resolution directing an inquiry into the official conduct of District
Judge Louderback wus adopted by the House in 1932, A subcommittee
of the Judicinry Committée took evidence. The full Judieiary Com-
mitteo subniitted a report in 1933, ineliding a vesolution that the evi-
dence did not-warrant intpeachment, and a brief censure of the Judge
for conduet prejudicial to the dignity of the ‘judiciary.®® A minority
consisting of five Members recommended impeachment and moved five
articles of impeachment from the floor of the House.® The five axticles
were adopted asa group by a vote of 183 to 143.3¢

b. Articles of I'mpeachment

Article I charged that Louderback “did . . . so abuse the power
of his high office, that he is hereby charged with tyranny and oppres-
sion, favoritism and conspiracy, whereby he has brought the admin-
istration of justice in the court of which he is a judge into disrepute,
and by his conduct is guilty of misbehavior.” It alleged that Louder-
back used “his offico and power of district judge in his own personal
interest” by causing an attorney to be appointed as a receiver in bank-
ruptey at the demand of a person to whom Louderback was under
financial obligation. It was further alleged that the attorney had re-
ceived "large and exorbitant fees” for his services; and that these fees
had been: passed on to the person whom Louderback was to reimbiirse
for bills incurred on Louderbsick’s behalf,

Article IT charged that Louderback had allowed excessive fees to a
receiver and nn attorney, described as his “personal and political
friends and associntes,” and had unlawfully mage an order conditional
upon the agreement. of the parties not to appeal from the allowance of
fees, 'This was described as “a course of improper and unlawful
conduct as a Judge.” It was further alleged that Lounderback “did not
give his fair, impartial, and judicial consideration” to certain objec-
tions; and that he “was and is guilty of a course of conduct oppressive
and unjudicial.”

Article IT1 charged the knowing appointméft of an ungualified per-
son as a receiver, resulting in disadvantage to litigants in his court,

Artiele IV charged that “misusing the powers of his judical office
for the sole nurpose of enriching” the unqualified receiver mentioned
in Article III, Louderback failed to give “fair, impartial, and judicial
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consideration” to an application to discharge the receiver; that “si.ttin%
in o part of the court to which he had not been assigned at the time,
he took jurisdiction of o case although knowing that the facts and
law compelled dismissal; and that this conduct was “filled with
partiality and favoritism® and constituted “misbehavior” and a “mis-
demeanor in office.”

Article V, as amended, charged that “the reasonable and probable
result” of Louderback's actions alleged in the previous articles “has
been to create a general condition of widespread fear and distrust and
disbelief in the fairness and disinterestedness” of his officinl actions.
It further alleged that the “general and a gcgrogute result” of the con-
duct had been to destroy confidence in Loucerback’s court, “which for

a Federal judge to destroy is & crime and misdemeanor of the highest
order.” ¢

¢. Proceedings in the Senate

A motion by counsel for Judge Louderback to make the original
Article V more definite was consented to by the Managers for the
House, resulting in the amendment of that Article.t )

Some Senators who had not heard all the testimony felt unqualified
to vote upon Articles I through IV, but capable of voting on Article
V, the omnibus or “catchall” article.*” ' .

Judge Louderback was acquitted on each of the first four articles,
the closest vote being on Article I (34 guilty, 42 not guilty). He
was then acquitted on Article V, the vote being 45 guilty. 34 not
guilty—short of the two-thirds majority required for conviction.

13. DISTRICT JUDGE ITATATED L. RITTER (1933-103¢)

a. Proceedings in the IIouse :

A resolution directing an inquiry into the official conduct of Dis-
triet Judge Ritter was adopted by the ITouse in 1933, A subcom-
mittee of the Judiciary Commnittee took evidence in 1933 and 1934.
A resolution that Ritter “be impeached for misbehavior, and for high
crimes and misdemennors,” and recomniending the adoption of four
articles of impeachment, was reported to the full House in 1936. and
adopted by a vote of 181 to 146.2® Before trial in the Senate, the House
approved n resolution submiittéd by the House Managers, replacing
the fonrth orviginal articles with seven ameénded ones, some charging
new offenses.?

b. Articles of Impeachment

Anticle I charged Riiter with “misbehavior” and “a high erime and
misdemeanor in office.” in fixing an exorbitant attorney’s fee to be paid
to Ritter’s former law partner, in disregard of the “restraint of pro-
priety ... and ... danger of embarrassment” ; and in “corruptly and
unlawfully” accepting cash payments from the attorney at the time
the fee was paid.

Article IT charged that Ritter, with others, entered into an “ar-
1angement” whose purpose was to ensure that bankruptey property
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would continue in litigation before Ritter's court. Rulings by Ritter
were alleged to have ¥made effective the champertous undertaking”
of others, but Ritter was not himself explicitly charged with the erime
of champerty or related crininal offenses. Artiele II also repeated
the allegations of corrupt and unlawful receipt of funds and alleged
that Judge Ritter “profited personally” from the “excessive and un-
warranted” fees, that he had received a free room at a hotel in receiver-
ghip in his conrt, and that he “wilfully failed and neglected to per-
form his duty to conserve the assets” of the hotel.

Article 111, ns amended, charged Ritter with the practice of law
while on the bench, in violation of the Judicial Code. Ritter was
alleged to have solicited and received money from a corporate client
of his old law firm. The client allegedly had large property interests
within the tervitorinl jurisdiction of Ritter’s court. These acts were
described ns “calculated to bring his office into disrepute,” and as a
“high crime and misdemeanor.”

Auwtiele IV, added by the Managers of the ITouse, algo charged prac-
tice of law while on the bench, in violation of the Judicial Code.

Avrticles V and VI, also added by the Manngers, alleged that Ritter
had violated the Revenue Act of 1928 by willfully failinig to report
and pay tax on certain income received by him—primarily the sums
deseribed in Articles I through IV. Each failure was described as a
“high misdemeanor in office.”

Awticle VIl (former Avrticle IV amended) charged that Ritter
was guilty of misbehavior and high erimes and misdemeanors in office
beenuse “the rensonable and probuble consequence of [his] actions
or conduct . . . as an individual or . . . judge, is to hring his court
into seandal and disrepute.” to the ;m-.juciim of his conrt and public
confidence in the administration of justice in it, and to “the prejudice
of public respect for and confiderice in the Federal judiciary,” ren-
dering him “unfit to continue to serve as such judge,” There followed
four specificntions of the “actions or conduct” referred to. The first
two were later dropped by the Managers at the outset of the Senate
trial; the third referred to Ritter's acceptance (not alleged to be cor-
rupt or unlawful) of fees and gratuities from persons with large
property interests within his territorial jurisdiction. The fourth, or
omnibus, specificution was to “his conduct as detailed in Articles I,
II, III and IV hereof, and by his income-tax evasions as set forth in
Articles V' and VI hereof.”

Before the amendnient of Article VII by the Managers, the omni-
bus clause had referred only to Articles I and I, and not to the crim-
inal allegations about practice of law and income tax evasion.

e. Procecedings inthe Senate

Judge Ritter was acquitted on each of the first six articles, the gnilty
voto on Article I falling one vote short of the two-thirds needed to
convict. He was then convicted on Article VII—the two specifications
of that Article not being separately voted upon—by a single vote, 56
to 28.°* A point of order was raised that the conviction under Article
VIT was improper beeause on the nequittals on the substantive charges
of Articles I through VI. The point of order was overruled by the
Chair. the Chair stating. “\ point of order is made as to Article VII

% 3, Doc, No, 200, 74th Cong., 2d Sess, 037-38 (1938).
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in which the respondent is charged with general misbehavior, It is
a separate charge from any other charge,” %

d. Miscellancous

After conviction, Judge Ritter collaterally attacked the validity
of the Sennte proceedings by bringing in the Court of Claims an ac-
tion to recover his salary. The Coutt of Clnims dismissed the suit on
the ground that no judicial court of the United States has authority to
review the action of the Senate in an impeachment trial.*®

 [d, 038,
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APPENDIX C
Secoxpary Sounrces oN THE CriMixanity Issue

The Association of the Bar of the City of New York, The Law of
Presidential Impeachment and Remoral (1974). The study con-
eludes that impeachment is not limited to eriminal offenses but ex-
tends to conduct undermining governmental integrity.

Bayard, James, A Brie( Laposition of the Constitution of the United
States, (Ilogan & Thompson, Philadelphin, (1833). A treatise on
Amoriean constitutional law concluding that ordinary legal forms
ought not to govern the impeachment process.

Berger, Rnoul, /mpeachment : The Constitutional Problems, (Harvard
University Press, Cambridge, 1973). A critieal historical survey of
English and American precedents concluding that criminality is
not a requirement for impeachment.

Bestor, Arthur, “Book Review, Berger, Impeachment: The Constitu-
tional Problems,” 49 Wash. L. Rev. 225 (1973). A review coneluding
that the thrust of impeachment in English history and as viewed
by the framers was to reach politieal conduct injurious to the com-
monweaith, whether or not the conduct was eriminal.

Boutwell, George, The Constitution of the United States at the End of
the First Century. (D. C. Henth & Co., Boston. 1893). A discussion
of the Constitntion’s meaning after a century’s use, concluding that
impeachment had not been confined to eriminal offenses.

Brant, Irving, /mpeachment: Trials & Evrors. (Alfred Knopf, New
York, 1072). A descriptive history of American impeachment pro-
ceedings, which concludes that the Constitution should be read to
limit impeachment: to erimina] offenses, including the common Taw
n%enso of misconduct in office and including violations of oaths of
office.

Brvee, James, The American Commonwealth, (Maemillan Co., New
Yorlk, 1931) (reprint). An exposition on American government
concluding that there was no final decision as to whether impeach-
ment was confined to indictable crimes. ‘The anthor notes that in
English impeachments there was no requirement for an indictable
crime.

Burdick, Charles, The Law of the American. Constitution, (G. T.
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