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a reduction is consistent’ with applicable
policy statements issued by the Sentencing
Commission.

Thus, Mr. Torres’ eligibility for a reduction

in" sentence is “inexorably tied,” United

States v. Mueller, 27 F.3d 494, 496 (10th

Cir.1994), to U.8.8.G. § 1B1.10, which con-

tains the Commission’s applicable policy

statements. That section in turn states that
[iln deterrhining whether, and to what ex-
tent, a reduction in sentence is warranted
for a defendant eligible for consideration
under 18 U.S.C. § 3582(c)(2), the court
should consider the sentence that it would
have imposed had the amendment(s) to the
guidelines listed in subsection (¢) been in
effect at the time the defendant was sen-
tenced.

§ 1B1.10(b). As noted earlier, subsection .(c)
does not include the amendment providing
the safety valve exception. Moreover, the
commentary to this section underscores the
limit placed on what guideline changes may
be considered: “In determining the amended
guideline range under  subsection (b), the
court shall substitute only the amendments
listed in subsection (c) for the corresponding
guideline provisions that were applied when
the defendant was sentenced. All other
guideline application decisions remain
unaffected.” Application Note 2 (emphasis
added); see also Mueller, 27 F.3d at 496
(“The clear import of [§ 1B1.10(b)] is the
sentencing court determines the applicability
of the new guideline in the context of the
circumstances in existence at the time the
sentence was originally imposed.”).

Mr. Torres’ contention that a § 3582(c)(2)
motion requires resentencing under all then-

current sentencing guidelines would negate

the ' limit “on  retroactivity provided by
§ 1B1.10. At the time he was originally sen-
tenced, he was subject to the mandatory
minimam. 21 US.C. § 841(b)(1)(B) “states,
“In the case of a violation of subsection (a) of
this section involving ... (vii) 100 kilograms
or more of a mixture or substance containing
a detectible amount of marijuana, or 100 or
more marijuana plants regardless of weight;
;.. such person shall be sentenced to a term
of imprisonment which may not be less than
5 years and not more than 40 years....”

(Emphasis added.) The safety valve excep-
tion is specifically excluded from retroactive
application by § 1B1.10, and Mr. Torres can-
not evade the plain language and effect of
this section by characterizing his § -3582(c)(2)
motion as requiring de novo resentencing.
“If Congress or the Commission wanted a
contrary result, they would have said so.”
Mueller, 27 F.3d at 497. ' :

. AFFIRMED.
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‘Plant nursery owners. petitioned for con-
tempt- sanctions against fungicide - manufac-
turer for failing to produce certain docu:
ments in response to discovery requests in
products Liability litigation which was volun-
tarily dismissed with prejudice one and one-
half years earlier as result of settlement.
The United States District Court for the
Middle District of Georgia, No. 4:95-CV-
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36(JRE), J. Robert Elliott, J., 918 F.Supp.
1524, entered order finding that manufactur-
er had violated discovery orders, and impos-
ing sanction of $6,843,837.53 representing
costs to plaintiffs of preparing for trial, sanc-
tion of same amount for waste of judicial
resources, and. additional conditional sanc-
tions. - Manufacturer appealed. The Court
of Appeals, Dubina, Circuit Judge, held that:
(1) sanctions were punitive, and thus criminal
in nature, so that imposing them in civil
proceeding without the constitutional protec-
tions accorded criminal defendants was im-
proper, and (2) reasonable finder of fact
could conclude beyond reasonable doubt that
manufacturer received order in earlier pro-
ceeding to produce the documents in ques-
tion concerning presence of highly toxic her-
bicides in its product.

Reversed and remanded.

1. Federal Courts =776

Court of Appeals reviews district court’s
assertion of jurisdiction de novo.

2. Contempt ¢=66(7) ,
Court of Appeals reviews de novo dis-

triet court’s characterization of contempt pro-

ceedings as civil, and not criminal, in nature.

3. Federal Civil Procedure ¢=1636.1

Distriet court had jurisdiction to conduct
proceedings on petition for sanctions against
fungicide manufacturer based on allegations
that manufacturer had intentionally withheld
documents which it was ordered to produce
in long-dismissed products liability litigation;
district court was also free to vacate earlier
judgment, in whole or in part, and to resume
proceedings on same jurisdictional basis -as it
possessed in earlier proceeding.

4. Federal Civil Procedure €=2643.1
Every district court has power to con-
duct an independent investigation in order to

determine whether it has been victim of
fraud. '

5. Contempt ¢=44 .

Distriet court may make an adjudication
of contempt and impose contempt sanetion
even after action in which the contempt arose
has been terminated.
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6. Contempt €=3, 4

Conclusions about the civil or criminal
nature of a contempt sanction are properly
drawn, not from subjective intent of court
imposing the sanction; but from an examina-
tion of the character of the relief itself.

7. Contempt <=3, 4

If relief afforded by a contempt sanction
is designed to compensate complainant for
losses or to coerce a party into complying
with a court order, sanction is civil in nature;
by contrast, if court seeks to vindicate its
authority by punishing a contemnor, then the
contempt is eriminal in nature.

8. Federal Civil Procedure ¢=1640

Multimillion dollar contempt sanctions
imposed on fungicide manufacturer for violat-
ing discovery orders to produce certain docu-
ments in long-dismissed action against manu-
facturer were overwhelmingly punitive, and
thus criminal, in nature; sanctions were not
compensatory, though court ordered that
manufacturer pay nearly $7 million repre-
senting cost to plaintiffs of underlying trial,
since court ordered sum paid not to plaintiffs
but to registry of court, and there was no
coercive aspect so as to make the sanctions
civil in nature, since at the time order was
entered, manufacturer could no longer com-
ply with discovery orders in underlying ae-
tion.

9. Contempt &=74

If relief provided under a contempt or-
der is a fine, it is remedial, and thus civil, in
nature when it is paid to complainant, and
punitive when it is paid to court.

10. Contempt =70

When contemnor cannot avoid the sanc-
tion by agreeing to comply with original or-
der to produce documents, sanctions order is
determinate and therefore criminal in nature.

11. Contempt ¢&=66(8)
"Federal Civil Procedure ¢=1640

Criminal contempt sanctions were  im-
properly imposed on herbicide manufacturer
for discovery violations in long-dismissed
produects liability action and required rever-
sal and remand, though manufacturer and its
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counsel may well have engaged in criminal
acts, where district eourt did not afford man-
ufacturer the procedural protections required
under Constitution for imposition of eriminal
contempt sanctions.

12. Contempt ¢=61(2)

In context of criminal contempt, exisQ
tence vel non of the order allegedly violated
is question for finder of fact.

13. Contempt =20

For purposes of eriminal contempt pro-
ceeding, order with which noncompliance is
alleged meets requirement of being reason-
ably specific only if it is a clear, definite, and
unambiguous order requiring the action in
question.

14. Federal Civil Procedure ¢=1640

Reasonable finder of fact could conclude
beyond reasonable doubt that fungicide man-
ufacturer in products liability action was or-
dered to produce raw data suggesting fungi-
cide contained highly toxic herbicides, so as
to support imposition of contempt sanctions
for failure to produce that data; plaintiffs
had requested documents on analytical find-
ings from liquid chromatography that in any
way related to use of fungicide in question,
the undisclosed data documented liquid chro-
matqgraphy’ testing to detect possible pres-
erice of  that” fungicide in soils taken from
plaintiffs’ nurseries, and court overruled each
of manufacturer’s obJectlons to that request
for productlon

Edward W. Warren, Christopher Landau,
Patrick F. Philbin, Kirkland & Ellis, Wash-
ington, DC, Arthur J. England, Jr., Green-
berg, Taurig, Hoffman, Lipoff, Rosen &
Quentel P.A., Miami, FL, John K. Train; III,
Alston & Bird, Atlanta, GA, for respondent-
counterclaimant, appellant.

C. Neal Pope, Max R. McGlamry, & Wade
H. Tomlinson, Pope McGlamry Kilpatrick &
Morrison, Columbus, GA, William U. Nor-

* Honorable Jerome Farris, Senior U.S. Circuit
Judge for the Ninth Circuit, sitting by designa-

wood, Michael L. McGlamry, Pope McGlam-
ry Kilpatrick & Morrison, Atlanta, GA, Rich-
ard H. Gill, Copeland, Franco, Screws & Gill,
Montgomery, AL, for petltloners—counterde-
fendants-appellees.

Appeal from the United States District
Court for the Middle District of Georgia.

Before DUBINA, and CARNES, Cireuit
Judges, and FARRIS *, Senior Circuit
Judge.

DUBINA, Circuit Judge:

This case involves an appeal from a con-
tempt order entered by the district court
against the Defendant-Appellant E.I. Du
Pont de Nemours & Company (“DuPont”).
For the reasons that follow, we reverse the
district court’s order and remand the case for
further proceedings.

I. Background

This appeal has its origins in four consoli-
dated cases, known collectively as the Bush
Ranch litigation, that were tried before the
distriet court in 1993. The primary issue at
trial was whether Benlate 50 DF—a fungi-
cide manufactured by DuPont and sold to the
plaintiffs for use at their nurseries—was con-
taminated with highly toxic herbicides known
as sulfonylureas (“SUs”).  After the case was
submitted to the jury, the plaintiffs in the
Bush Ranch litigation offered to settle their
claims; and DuPont agreed. Accordmgly, on
August 16, 1993, the plaintiffs in the Bush
Ranch' litigation voluntarily dlsmlssed thelr
claims with prejudice: =~

" After the settlement,_thef plaintiffs ina
Hawaii Benlate’ case ‘requested documents
related to testing of Benlate 50 DF from the
Busk Ranch htlgatlon “DuPont res1sfed but
it eventually produced the documents pursu-
ant to a court order. Among the test docu-
ments produced in the Hawaii Benlate case
were certain raw test data (the “Alta data”)
that DuPont had not produced during the
course of the Bush Ranch litigation. The
Alta data included analytical findings which
some experts would construe as evidence

tion.
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that Benlate 50 DF was contaminated with
SUs.

As a result of the production of the Alta
data in the Hawaii Benlate case, the Appel-
lees! returned to the district court—more
than a year and a half after the settlement of
the Bush Ranch litigation—with a petition
seeking sanctions against DuPont. The Ap-
pellees charged that DuPont had intentional-
ly withheld evidence of SU contamination
which was in its possession and which the
district court had ordered it to produce.
Furthermore, the petition charged that Du-
Pont had falsely represented to the district
court and to the Appellees that the Alta data
it withheld contained no evidence of SU con-
tamination. In response to the petition, the
district court set a hearing date and ordered
DuPont to appear and show cause why it
should not be sanctioned.

DuPont filed a motion to recuse under 28
U.S.C. §§ 144 and 455, a motion to vacate
the show cause order, and a motion to dis-
miss the Appellees’ petition. The district
court denied each of these motions and also
dismissed DuPont’s counterclaims against
the Appellees. Following the district court’s
denial of the motion to recuse, DuPont filed a
motion to stay the proceedings to enable it to
seek writs of prohibition and mandamus from
this court. The district court denied the
motion to stay the proceedings, and this
court subsequently denied DuPont’s emer-
gency motion for a stay and its petitions for
writs of prohibition and mandamus.

The show cause hearing began on May 2,
1995, and continued through May 12, 1995.
On the basis of the evidence presented at the
hearing, the district court issued an order
finding that DuPont’s failure to produce the
Alta data had violated its discovery orders in
the Bush Ranch litigation. The district
court specifically found that “DuPont de-
prived [the Appellees], the [district court],
and the jury of data and documents highly
relevant to the issue which DuPont itself
described as the most critical issue in the
case.” In re E.I du Pont de Nemours &
Co.,, 918 F.Supp. 1524, 1556 (M.D.Ga.1995).

1. The Appellees are the plaintiffs from three of
the four cases consolidated in the original Bush
Ranch litigation. Specifically, the Appellees con-
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The district court also found that DuPont’s
conduct was “willful, deliberate, conscious,
purposeful, deceitful, and in bad faith;” that
this deceitful conduct “affected the rulings
and the orders of [the district court] and
interfered with the administration of justice;”
and that this discovery abuse rendered the
trial, which had lasted approximately six
weeks, “a farce.,” Id.

Accordingly, the district court entered a
sanctions order against DuPont consisting of
the following four components:

(1) .The distriet court directed DuPont to

~ send copies of the sanctions order and

" the withheld documents to the Appel-
lees and the rest of the plaintiffs in the
Bush Ranch litigation.

(2) The district court found that the plain-
tiffs in the Bush Ronch litigation had
together expended $6,843,837.58 in
preparation for the trial and assessed a
sanction in that amount against Du-
Pont. The district court assessed an-
other sanction for the same amount
against DuPont to pay for the “wasted
time, inconvenience, and waste of judi-
cial resources inflicted upon [the dis-
trict court] and the jury for the pretrial
and trial of the consolidated cases.”
Id. at 1557. The district court ordered
that the total sum—$13,687,675.06—be
paid into the registry of the court.

(3) The district court partially vacated the
order entered upon settlement of the
Bush Ranch litigation, thereby rein-
stating several orders finding discovery
abuses by DuPont during the course of
the trial. The district court specifically
reinstated a conditional $1 million sanec-
tion it had imposed upon DuPont dur-
ing the trial. The district court also
assessed a sanction of $100 million
against DuPont for its conduct during
the previous litigation and during the
show cause hearing. The district court
announced that it would permit Du-
Pont to purge itself of the $1 million
and $100 million sanctions by comply-
ing with all other sanctions orders and

sist of The Bush Ranch, Inc., William R. Lawson,
Yellow River Growers, Roy Phillip Barber, Carol
H. Barber, and C. Raker & Sons, Inc.
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"by publishing a full page advertisement
in the Wall Street Journal and in the
most widely circulated newspapers in
Alabama, Georgia, and Michigan ac-
knowledging its wrongdoing and giving
notice of the district court’s orders and
sanctions. The form of the advertise-

. ment was to be submitted to the dis-
frict court for its approval.

(4) The: district court ordered DuPont to
file, within 25 days, a certificate of
compliance signed by DuPont’s chief
executive officer confirming that Du-
Pont was in full compliance with the
terms of the sanctions order. The dis-
trict court warned DuPont that it
would impose additional sanctions of
$30,000 a day for each day after the
termination of the 25-day grace period
during which DuPont had not both ful-
ly complied with the sanctions order
and filed the requisite certificate of
compliance. '

DuPont requested a stay of the sanctions
order to enable it to appeal to this court.
The district court granted the stay, and th1s
appeal followed

II. Issues Presented

In its effort to defeat the contempt order,
DuPont presents three issues which we must
discuss in order to decide this appeal.?
First, DuPont. argues that the district court
lacked jurisdiction to entertain the:proceed-
ings which culminated in the issuance of the
contempt order: Second, DuPont contends
that the - district: court erred in imposing
criminal . contempt :sanctions in -a civil pro-
ceeding.? Third, DuPont claims that its fail-
ure to produce- the - Alta ‘data: v101ated ‘no
order of the district court.

2. We do not address the remaining issues raised
by the parties; because our resolution’ of these
first three issues is dispositive of’ th]s appeal.

3. The district court invoked several sources: of
authority for imposing sanctions on DuPont.  See
Inre E.I. du Pont de Nemours & Co., 918 F.Supp.
at 1540-41. However, we are persuaded. that
none of these sources of authority could support
the sanctions order without the assistance of the
district court’s inherent contempt power—a fact

III. Standards of Review

. [1,2] We review the district court’s - as-
sertion of jurisdiction de novo. See Mutual
Assurance, Inc. v. United States, 56 F.3d
1353, 1365 (11th Cir.1995). We also review
de movo the district court’s characterization
of these proceedings as civil, and not crimi-
nal, in nature. See International Union,
United Mine Workers of America v. Bagwell,
oy U8, ———, ——, 114 S.Ct. 2552, 2561-63,
129 L.Ed.2d 642 (1994); Martin v. Guillot,
875 F.2d 839, 845 (11th Cir.1989). As will be
discussed infra, DuPont’s challenge to the
existence of an order requiring production of
the Alta data presents a question of evidence
sufficiency which ‘we review de novo.  See
United States v. Keller, 916 F.2d 628, 632
(11th Cir.1990), cert. denied, 499 U.S. 978,
111 S.Ct. 1628, 113 L.Ed.2d 724 (1991).

IV. Discussion

A. Jurisdiction.

[3-5] DuPont argues that the district
court “lacked jurisdiction to entertain an in-
dependent civil action for sanctions based on
alleged misconduet in the long-dismissed
Bush Ranch litigation.” DuPont’s Br. at 17.
We disagree. Every district court “has the
power to conduct an independent investiga-
tion in order to determine whether it has
been the victim of fraud” Chambers v.
NASCO, Inc., 501 U.S. 32, 4, 111 S.Ct. 2123,
2132, 115 L.Ed.2d 27 (1991) (citing Universal
Oil Prods. Co. v. Root Ref. Co., 328 U.S. 575,
66 S.Ct. 1176, 90 L.Ed. 1447 (1946)). In
addition, the district court was free to vacate
its earlier judgment, in whole or in part, and
to resume proceedings on the same jurisdic-
tional basis as it possessed in the underlying
case. See Chambers, 501 U.S. at 44, 111
8.Ct. at: 2132 (“Of particular relevanée here;
the “itiherent power: also " allows a: federal
court to vacate its own judgment upon proof

that the Appellees themselves recognize. See Ap-

‘pellees” Br. at 24 (“Having jurisdiction, and be-
cause 1o single rule was up to the task, the
[district court] properly relied on its inherent
powers to sanction DuPont.”) (emphasis added).
Thus, we need examine only the constitutionality
“of the district court’s exercise of its inherent
contempt power to determine whether the sanc-
tions order can stand.
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that a fraud has been perpetrated upon the
court.”) (citing Hazel-Atlas Glass Co. .
Hartford-Empire Co., 322 U.S. 238, 64 S.Ct.
997, 88 L.Ed. 1250 (1994); Universal Oil, 328
U.S. at 580, 66 S.Ct. at 1179). For this
reason, the Supreme Court has specifically
held that “[a] court may make an adjudica-
tion of contempt and impose a contempt
sanction even after the action in which the
contempt arose has been terminated.” Coot-
er & Gell v. Hartmarx Corp., 496 U.S. 384,
396, 110 S.Ct. 2447, 2456, 110 L.Ed.2d 359
(1990} (citations omitted). Thus, we conclude
that the district court possessed jurisdiction
to conduct the challenged proceedings.

B. Nature of the Sanctions.

DuPont ‘contends that the district court
committed reversible error in imposing erim-
inal sanctions in a civil proceeding. It is
indisputable that the distriet eourt did not
afford DuPont the procedural protections the
Constitution requires for the imposition of
criminal contempt sanctions Thus, the pro-
ceedings were civil in nature, and DuPont’s
entitlement to relief on appeal turns on our
characterization of the contempt order as
being either civil or criminal in nature.  See
Blalock v. United States, 844 F.2d 1546, 1560
n. 20 (11th Cir.1988) (per curiam) (Tjoflat, J.,
specially concurring) (“It requires no citation
of authority to say that a district court may
not, even unwittingly, employ a civil con-
tempt proceeding to impose what, in law,
amounts to a criminal eontempt sanction. . ..
‘When a district court employs civil contempt
procedures to punish a contemner, it neces-
sarily deprives the contemner of his constitu-
tional rights and renders his contempt cita-
tion a nullity.”).

[6,71 The Supreme Court has instructed
that “conclusions. about -the civil or criminal
nature of a contempt sanction are properly

4. The Supreme Court summarized these require-
ments in the following passage:

. [Tlhis Court has found that defendants in crim-
inal contempt proceedings must be presumed
innocent, proved guilty beyond a reasonable
doubt, and accorded the right to refuse to
testify against themselves; must be advised of
charges, have a reasonable opportunity to re-
spond to them, and be permitted the assistance
of counsel and the right to call witnesses; must
be given a public trial before an unbiased
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drawn, not from the subjective intent of [the
court imposing the sanction], but from an
examination of the character of the relief
itself” ' Imternational Union, United Mine
Workers of America v. Bagwell — U.S.
—_— , 114 S.Ct. 2552, 2557, 129 L.Ed.2d
642 (1994) (citation and internal quotation
marks omitted). If the relief is designed to
compensate a complainant for losses or to
coerce a party into complying with a court
order, the contempt sanction is civil in na-
ture. See id., — U.S. at ——, 114 S.Ct. at
2568; Martin v. Guillot, 875 F.2d 839, 845
(11th Cir.1989). By contrast, “if a court
seeks to vindicate its authority by punishing
a contemnor, then [the] contempt is eriminal
in nature.” Martin, 875 F.2d at 845 (cita-
tions omitted).  Thus, we must determine
whether the specific sanctions ordered by the
district court were compensatory and coer-
cive in nature, or instead were punitive in
nature. A

[8,91 We have little trouble concluding
that the sanctions the distriet court imposed
were overwhelmingly punitive—and thus
criminal—in nature. First, there was no
compensatory aspect to the contempt order.
The only provision even arguably geared to-
ward compensation of the parties was the
first command that DuPont pay a sum of
$6,843,837.563. Although the district court
chose this figure because it represented the
cost to the plaintiffs in preparing for and
conducting the underlying trial, the district
court did not order that this sum be paid to
the Appellees or to any of the other plaintiffs
in the original Bush Ranch litigation. In-
stead, the district court ordered the sum to
be paid into the registry of the court. The
Supreme Court has provided few “straight-
forward rules” for distinguishing between
civil and criminal contempts, Hicks ex rel.

judge; and must be afforded a jury trial for

serious contempts.
Young v. United States ex rel. Vuitton et Fils S.A.,
481 U.S. 787, 798-99, 107 S.Ct. 2124, 2133, 95
L.Ed.2d 740 (1987) (citing Gompers v. Buck’s
Stove & Range Co., 221 U.S. 418, 31 S.Ct. 492, 55
L.Ed. 797 (1911); Cooke v. United States, 267
U.S. 517, 45 S.Ct. 390, 69 L.Ed. 767 (1925); In
re Oliver, 333 U.S. 257, 68 S.Ct. 499, 92 L.Ed.
682 (1948); and Bloom v. Illinois, 391 U.S. 194,
88 S.Ct. 1477,20 L.Ed.2d 522 (1968)).
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Feiock v. Feiock, 485 U.S, 624, 631-32, 108
-S.Ct. 1423, 1429, 99 L.Ed.2d 721 (1988), but it
has held that “[]f the relief provided is a
fine, it is remedial [and ‘thus civil in nature]
when it is paid to the complainant, and puni-
tive when it is paid to the court....” Id,
485 U.S. at 632, 108 S.Ct. at 1429. Thus,
under Hicks, this portion of the sanctions
order must be charactenzed as punitive in
nature.

~ [10] Second, there was nio coercive aspect
to the district court’s contempt order’ At
the time the district court entered the con-
tempt order, DuPont could no longer comply
with the discovery orders because the Bush
Ranch litigation had terminated. - Although
the district court did have the power to set
aside the settlement agreement and re-open
the discovery portion of the earlier case, see
Chambers v. NASCO, Inc, 501 U.S. 32, 44,
111 S.Ct. 2123, 2132, 115 L.Ed.2d 27 (1991), it
chose not to do so. Where “the contemnor
[can] not avoid the sanction by agreeing to
comply with the original order to produce the
documents,” the sanctions order is determi-
nate and. therefore ecriminal in nature®
Hicks, 485 U.S. at 634 n. 6, 108 S.Ct. at 1431
n. 6.

[11] We are persuaded that the sanctions
imposed by the district court were neither
compensatory nor coercive in nature, but in-
stead were designed to punish DuPont for
flouting the authority of the district court.
Accordingly, even though DuPont and its

5. The final section of the contempt order was
clearly intended to coerce DuPont into comply-
ing with the order’s three other sections. Thus,
when considered in isolation, this part of the
order- could be ‘characterized as a coercive civil
sanction. “However, because it was intended to
coerce compliance with the other sanctions,
which were punitive in nature, it must fall with
‘the rest of the conterapt order. See Hicks, 485
U.S."at 638 n. 10,-108 S:Ct."at 1433-n.” 10 (“[1}f

* both civil and criminal: relief are imposed: in'the
same proceeding, then the.criminal feature of the

) order is dominant and fixes its character for

 purposes of review.") (citations and interrial quo-
tation marks omitted).

6.. There is an exception to the general rule that
determinacy of sanctions renders them, criminal
rather than civil in nature, and the Appellees
argue ‘that the exception applies in this case. In
Hicks, the Court stated that “[ilf the relief im-

“counsel may very well have engaged in crimi-

nal acts,” we must reverse the contempt or-
der because the district court did not afford
DuPont the procedural protections the Con-
stitution requires for the imposition of crimi-
nal contempt sanctions.

C.  Violation of an Order.
. DuPont claims that it “cannot be held in

‘contempt for failing to produce the Alta

[data] for the simple reason that there was

.no order requiring [their] production.” Du-

Pont’s Br. at 17. _If DuPont is correct in its
assertion that it was never ordered to pro-
duce the Alta data, then it cannot be held in
contempt for failing to produce the Alta data
during the Bush Ranch litigation. Since a
ruling on this issue will either confirm -or
remove permanently a risk of the imposition
of serious criminal contempt sanctions
against DuPont, we now turn to a discussion
of whether the evidence that DuPont was
ever ordered to produce the Alta data is
sufficient to allow this case to proceed fur-
ther.

[12,13] As previously explained, the
sanctions imposed by the district court were
criminal in nature. In the context of erimi-
nal contempt, the existence vel non of an
order is a question for the finder of fact. See
United States v. Turner, 812 F.2d 1552, 1563
(11th Cir.1987) (listing, as one of the essen-
tial elements of criminal contempt, a finding
that the district court “entered a lawful order

posed ... is in fact a determinate sentence with a
purge clause, then it is civil in nature.” Hicks,
485 U.S. at 640, 108 S.Ct. at 1433 (citations
omitted). The Appellees claim that the $1 mil-
lion and $100 million sanctions contained in the
:~third part of the contempt order are civil in
nature because, even though determinate, Du-

" Pont was free to purge them by taking out ads in

" ‘several newspapers confessing wrongdomg ‘But
-this, publication option was itself neither comipen-
satory. nor coercive; but instead was punitivé in

: _nature.: When a party must choose between two

sanctions that are both’ punitive in hature, the
* character of the ultimate relief will necessarily be
punitive.

7. In light of the serious nature of the allegations
against DuPont and its counsel, we assume that
the appropriate United States Attorney will short-
ly begin an investigation of this matter (if he or
she has not already done so).
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of reasonable specificity”); see also In re
McDonald, 819 F.2d 1020, 1024 (11th Cir.
1987) (holding that whether an order is rea-
sonably specifie is a question of fact which
must be proven beyond a reasonable doubt to
sustain a conviction for criminal contempt).
Thus, in order to grant DuPont’s request
that we declare at this stage of the proceed-
ings that no order requiring production of
the Alta data existed, we would have to find
that the record contains insufficient evidence
to enable a reasonable finder of fact to con-
clude beyond a reasonable doubt that the
district court entered a lawful order of rea-
sonable specificity requiring DuPont to pro-
duce the Alta data. An order meets the
“reagonable specificity” requirement only if it
is a “clear, definite, and unambiguous” order
requiring the action in question. See, United
States ». Koblitz, 803 F.2d 1523, 1527 (11th
Cir.1986); Jordan v. Wilson, 851 F.2d 1290,
1292 n. 2 (11th Cir.1988); see also Int’l Long-
shoremen’s Ass'n v. Philadelphia Marine
Trade Ass’n, 389 U.S. 64, 76, 83 S.Ct. 201,
208, 19 L.Ed.2d 236 (1967) (union could not
be held in contempt for violating order which
did not clearly apply to union).

[14] Mindful of this standard, and having
undertaken a thorough review of the record,
we cannot agree with DuPont that there is
insufficient evidence from which a reasonable
finder of fact could conclude that there was a
reasonably specific order requiring DuPont
to produce the Alta data. In reaching this
conclusion, we have applied the familiar doc-
trine that the evidence is to be viewed, and
all credibility issues to be decided, in the
light most favorable to the charge, and all
reasonable inferences drawn in support of a
guilty verdict. See, e.g., Jackson v. Virginia,
443 U.S. 307, 319, 99 S.Ct. 2781, 2788, 61
L.Ed.2d 560 (1979); United States v. Star-
retf, 55 F.3d 1525, 1541 (11th Cir.1995);
United States v. Perez, 956 F.2d 1098, 1101
(11th Cir.1992). Of course, we do not mean,
by our ruling on this issue, to predetermine
the outcome of the criminal contempt pro-
ceeding. More specifically, we do not mean
to intimate that no reasonable finder of fact
could have a reasonable doubt about the
existence of a sufficiently specific order.
Rather, we merely hold that the record con-
tains sufficient evidence from which a reason-
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able finder of fact could find beyond a rea-
sonable doubt that DuPont was ordered to
produce the Alta data. We turn now to a
discussion of that evidence.

The plaintiffs’ first request for document
production was very broad. In it, DuPont
was asked to produce, inter alia:

Al documents reflecting, referencing,

and/or relating to any analytical findings

(including identification of peaks) from

mass spectrometry [and] high performance

liquid chromatography ... in any way re-
lating to the use and/or administration of

Benlate 50 DF;

* * * * * *

all documents reflecting, referencing,
and/or relating to any assays ... conduct-

ed, in whole or in part, for the purpose of
determining the presence, if any, of any
sulfonylurea compound in Benlate 50 DF;
[and]

* * * £ * *

all documents relating to and/or referenc-
ing any report or finding from any person,
or entity, whether or not employed by the
. defendant, of other pesticidal compounds,
including, but not limited to, herbicides, in
Benlate 50 DF.
Plaintiffs’ First Request for Production of
Documents to Defendant E.I. du Pont de
Nemours & Company 1118, 55, and 65. The
Alta data consist of documentation of the
results of liquid chromatography testing
which was done to detect the possible pres-
ence of Benlate 50 DF in soils taken from the
plaintiffs’ nurseries. Thus, the request for
production of ‘documents would appear to
cover the Alta data. Nevertheless, DuPont
argues that this request for production of
documents could not include the Alta data,
both because the distriet court treated mate-
rials generated by non-testifying experts dif-
ferently from materials generated by testify-
ing experts and non-experts, and because the
Alta data were generated long after the first
request for production of documents was pre-
pared. These arguments are not strong
enough to establish DuPont’s position as a
matter of law; a reasonable factfinder could
reject them. o
There is no phrase in the request for docu-
ment production suggesting that the plain-
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tiffs intended or desired for the request to be
limited to documents produced by testifying
experts or by non-experts. - In addition,
there is no phrase in the request suggesting
that the plaintiffs intended or desired the
request to be limited to documents in exis-
tenee on or before the date DuPont received
the document request? Thus, a reasonable
finder of fact could conclude beyond a rea-
sonable doubt that this request, on its face,
covered the Alta data.

DuPont raised a number of objections to
this request for production, each of which
was subsequently overruled by the district
court. In particular, DuPont claimed that it
was not required to turn over the requested
documents because the discovery request
sought “information or materials which have
been gathered or prepared in anticipation of
or in the course of litigation, or which other-
wise is subject to [the] work-product doc-
trine.” Memorandum Opinion and Order on
Plaintiffs’ Motion to Compel Discovery Dated
June 24, 1992, at 3. The district court noted
that DuPont had failed to make timely and
specific claims of privilege and specifieally
overruled DuPont’s “objections to producing
documents involving Benlate claims and law-
suits and tests that Defendant has conducted
since March, 1991.” Id. at 17 (emphasis
added). Nevertheless, the district court re-
served ruling on DuPont’s claims of work
product protection to give DuPont yet anoth-
er opportunity to present adequately its
claims of privilege on or before June 30,
1992. In addition, the district court specifi-
cally ordered DuPont to go back and review
the plaintiffs’ first request for production of
documents and to answer each request fully
within 15 days from the date of the district
court’s order. - See id. at 18.

. On June 30, 1992, DuPont filed a 498-page
privilege log with-the: district court listing

8. - Although ome ‘might intuitively. think: that the
request for production. contains an implicit limi-
tation to documents produced. on or before the
date the request for production was:issued, there
is the following language in Rule 26:

A party who has ... responded to a request for
discovery with a disclosure or response is un-
der a duty to supplement or correct the disclo-
sure or response to include information thereaf-
ter acquired if ordered by the court or in the
following circumstances:

documents” that it wanted to withhold on
grounds of attorney-client privilege and/or
the work product doctrine. - See Supplemen-
tal Order Dated September 25, 1992, at 3.
DuPont also noted ifs intention to withhold
four categories' of documents that were not
individually logged. One of these categories
of non-individually logged documents was de-

‘seribed as “documents generated during on-

going testing conducted in 1992 by defendant

with outside experts retained ‘to evaluate

crop damage claims and to determine the
causes of damage.” Id. The district court
then made the following statement:

This Court concludes that defendant’
expressed intent to raise additional claims
of such privileges and protections, long
after its responses to plaintiffs’ first inter-
rogatories and plaintiffs’ first request for
production were due and long after the
June 30, 1992, date upon which this Court
directed defendant to file a detailed log
specifically setting forth any and all claims
of attorney-client privilege and work-prod-
uct protection, is contrary to applicable law
as set forth above and in violation of thls
Court’s directives.

Id at 21. The district court further stated:
[TThe Court has determined that manage-
ment of these cases, consolidated for the
purpose of discovery, must not be further

" delayed by the non-production of docu-
ments by this defendant, nor by a contin-
ued delayed filing of claims of attorney-
client privilege and work-product protec-
tion. The consequences to this defendant,
if any, resulting from the rulings herein
made, will result solely from the failure of
this defendant to respond timely to the
plaintiffs’ discovery requests.

Id. at 26 (emphasis added). -

As a result of DuPont’s refusal to review
its doeuments and make adequate clalms of

(1) 1f the party learns that in some mate—

rial respect the information .disclosed is in-

complete or incorrect and if the additional or

corréctive | information has. not -otherwise

been made known to the other parties dur-

ing the discovery process or in writing.
Fed.R.Civ.P. 26(e) (emphasis added). Thus,
when a party generates responsive documents
which render incomplete or incorrect earlier dis-
closures, it has an obligation to inform the op-
posing party of the new material.
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work product protection, the district court
issued an order to apply throughout the
Bush Ranch litigation that no further claims
of work product protection asserted by Du-
Pont would be entertained unless DuPont
made a showing of extraordinary need. Id.
at 27-28 (“The matter here considered will
be limited to the question of the plaintiffs’
first discovery requests directed to the defen-
dant and the question of whether the defen-
dant, by its acts and conduct, has waived the
right to file any further claims of attorney-
client privilege or work-product protection as
to individual documents responsive to those
discovery requests.... Only an assertion of
privilege by defendant upon a showing of
extraordinary need will be hereafter consid-
ered.”) (emphasis added). Thus, a reason-
able finder of fact could conclude beyond a
reasonable doubt that the district court, by
order, specifically altered the general process
contained in Rule 26 for addressing claims of
work product protection relating to docu-
ments prepared by DuPont in anticipation of
litigation.? ‘

As a result of DuPont’s abuse of the dis-
covery process, the district court set up a
special procedure for reviewing future work
product claims by DuPont. A reasonable
finder of fact could well eonclude that Du-
Pont’s attorneys were clever enough to fig-
ure out the import of the distriet court’s
enunciated procedure for reviewing all future
claims of work product protection in the case.
Indeed, after the district court adopted this
procedure, it specifically ordered DuPont to
go back and review its responses to the
plaintiffs’ first request for document produe-
tion and to fill in immediately “all gaps in
documents responsive to Plaintiffs’ original

9. The procedure adopted by the district court—
viz., requiring the non-producing party to identi-
fy documents withheld under a claim of work
product protection before forcing the party seck-
ing production to make a showing of substantial
need for the documents—is substantially in line
with an amendment to Rule 26 adopted shortly
after the termination of the Bush Ranch litiga-
tion: See Fed.R.Civ.P. 26(b)(5) (“When a party
withholds information otherwise discoverable
under these rules by claiming that it is privileged

- or subject to protection as trial preparation ma-
terial, the party shall make the claim expressly
and shall describe the nature of the documents,
communications, or things not produced or dis-
closed in a manner that, without revealing infor-
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discovery requests.” Order Imposing Sanc-
tions Dated March 15, 1993, at 4 (emphasis
added). Significantly, the Alta data were

-generated only a couple months after the

district court issued its gap-filling order.

We do recognize that there is evidence in
the record which could cause a factfinder to
have a reasonable doubt about the existence
of a clear, definite, and unambiguous order
requiring DuPont to produce the Alta data.
For example, DuPont points to a joint mo-
tion, signed by plaintiffs’ lead counsel and
submitted to the district court upon settle-
ment of the case which states that “Plaintiffs
have agreed that, during the course of the
case, DuPont did come in compliance with
the Court’s Orders and its discovery obli-
gations.” Joint Motion and Supporting
Memorandum of Plaintiffs and Defendant for
an Order Vacating Prior Discovery Orders
and Sanctions Dated August 16, 1993, at 3.
As noted by DuPont, it is undisputed that -

Neal Pope, the lead counsel for the plaintiffs,

signed that joint motion at a time when he
knew that the Alta data had not been turned
over during the course of discovery. We
agree with DuPont that Mr. Pope’s written
representation, as an officer of the court, that
DuPont had complied with its discovery obli-
gations is evidence in its favor. But it is not
conclusive evidence.

A factfinder is entitled to make credibility
determinations, and we are not prepared to
rule out the possibility that a reasonable
factfinder might find that, notwithstanding
his obligations as an officer of the court, Mr.
Pope’s representations were less than literal-
ly true and were made as a matter of expedi-

mation itself privileged or protected, will enable
other parties to assess the applicability of the
privilege or protection.”).- Arguably, the content
of subdivision (b)(5) was already implicit in the
scheme of Rule 26 at the time of the Bush Ranch
litigation. At any rate, the question before this
court is not what the Federal Rules of Civil
Procedure required DuPont to produce, but in-
stead what a reasonable finder of fact could
conclude that the district court ordered DuPont to
produce. If the district court’s order to produce
the documents sought in the first request for
document production was clear, then DuPont
was not entitled to decide unilaterally to disre-
gard the order simply because it did not track
precisely the procedure set up in Rule 26.
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ence to ensure the success of the settlement.
We hope that expedience and deliberate mis-
representation is not the explanation; if,
however, that turns out to be the case, the
district court should takeé appropriate action.
It may be that there is a satisfactory, inno-
cent explanation for the inconsistency be-
tween Mr. Pope’s representations to the dis-
trict court on behalf of the plaintiffs in the
settlement agreement, and the position plain-
tiffs have taken in this proceeding, but we
leave that matter to. further development
upon remand. The district court should in-
gist upon an explanation, and the factfinder
can make the necessary credibility determi-
nations about any explanation that is offered.

For present purposes, it is enough to view
all of the evidence, make all of the credibility
decisions, and draw all of the reasonable
inferences -in favor of the contempt charge.
Doing that, we conclude that a reasonable
finder of fact could conclude beyond a rea-
sonable doubt that the plaintiffs’ first request
for production of docunents covered the Alta
data. In addition, a reasonable finder of fact
could conclude beyond a reasonable doubt
that the district court overruled DuPont’s
objections to that request and ordered Du-
Pont to produce the Alta data. In sum, we
hold that a reasonable finder of fact could
.conclude beyond a reasonable doubt that the
district court entered a lawful order of suffi-
cient specificity commanding DuPont to pro-
duce the Alta data and that it willfully failed
to obey that order. :

V. - Conclusion’

For the foregoing reasons, we reverse the
contempt order and remand this case to the
district court for further proceedings consis-
tent with this opinion.

REVERSED and REMANDED.
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John Earl BUSH, Petitioner,
v.

Harry K. SINGLETARY, Respondent.
No. 96-1212.

United States Court of Appeals,
Eleventh Circuit.

Oct. 18, 1996.

After denial of his first federal habeas
petition challenging his 1982 death sentence
for first-degree murder was affirmed on ap-
peal, 988 F.2d 1082, inmate applied for per-
mission to file second habeas corpus petition.
The Court of Appeals held that: (1) inmate
did not allege that factual predicate for his
claims that aggravating circumstances were
invalid could not have been previously discov-
ered, as required for permission to file sec-
ond petition asserting those claims; (2) ab-
sence of proportionality review, based upon
vacation of his codefendant’s death sentence,
after his prior petition, did not involve feder-
al constitutional claim, as required for per-
mission to file second petition on that claim;
and (3) assuming that misearriage of justice
exception to abuse of writ doctrine remained
valid, no miscarriage of justice occurred from
use of prior viclent felony aggravating factor
based on rape and robbery conviction.

Application denied; request for stay of
execution denied.

1. Habeas Corpus ¢=898(3) "

Habeas corpus petitioner challenging his
1982 death sentence for murder in first de-
gree failed to allege that factual predicate for
his claim that finding of “cold, calculated, and
premeditated” aggravating circumstance was
constitutionally invalid or that his death sen-
tence was based upon invalid aggravating
circumstance of “prior violent felony” could
not have been previously discovered, as re-
quired for permission to file second federal
habeas petition on those claims. 28 U.S.C.A.
§ 2244(0)2). ‘



